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OFFICE OF THE HEARING EXAMINER

KITSAP COUNTY

REPORT AND DECISION

CASE NO.: 080626-048
DUWE CRITICAL AREAS VARIANCE & ZONING
VARIANCE

APPLICANTS/ James and Carrie Duwe

OWNERS: P.O.Box 3
Kingston, WA 98346

APPLICANT’S James Goldsworthy, L.S.

SURVEYOR: 1015 NE Hostmark Street, #103

Poulsbo, WA 98370

SUMMARY OF REQUEST:

The applicant is requesting to build a detached single family residence on a 0.23
acre parcel that is constrained by a stream, wetlands and the small size of the
parcel.

A Type F stream runs through the southwest corner of the parcel. The applicant is
requesting a reduction of the 150 foot stream buffer by greater than 50% to
accommodate a house and access driveway. The resultant stream buffer would be in a
range of 27 to 47 feet. The required 15 foot construction setback would also be reduced
to 8 feet between the residence and stream buffer. The applicant is also seeking a
reduced front yard setback from 20 feet to 14 feet along the northerly lot line in order to
minimize stream and wetland buffer intrusion. The proposed residence would be
served by public water, sewer and streets.

PROJECT LOCATION:

The subject parcel is located at on the south side of NE West Kingston Road at 10809,
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which is approximately 150 feet east of the intersection with Lindvog Road. The parcel
is situated in Section 26, Township 27 North, Range 2 East, in Commissioner District
No. 1.

SUMMARY OF DECISION:

Request granted, subject to conditions.

PUBLIC HEARING:

After reviewing Department of Community Development Staff Report and examining
available information on file with the application, the Examiner conducted a public
hearing on the request as follows:

The hearing was conducted in the chambers of the Kitsap County Board of Commissioners
on June 26, 2008.

Parties wishing to testify were sworn in by the Examiner.

The following exhibits were submitted and made a part of the record as follows:

ITEM | DOC. TYPE/SUBJECT DATED DATE
NO. REC'D.
1 Adjacent Property Owner Hearing Examiner’s 2/9/07 2/8/07
Decision
2 Landscape Plan 10/10/05 4/6/06
3 Site Plan No Date | 4/12/07
4 Pre-Application Meeting Request No Date | 4/12/07
5 Pre-Application Conference Confirmation Letter 5/15/07 N/A
6 Boundary Line Adjustment Documentation 3/27/07 | No Rec'd
Date
7 KC Assessor’'s Property Report 5/15/07 N/A
8 KC Assessor’s Parcel Details No Date N/A
9 GIS Aerial Photo No Date N/A
10 GIS Shoreline Master Plan Environments 5/15/07 N/A
11 GIS Comprehensive Plan 5/15/07 N/A
12 GIS Building Limitations Map _ 5/15/07 N/A
13 | GIS Aerial Photo 5/15/07 N/A
14 | GIS Critical Areas Topo Map 5/15/07 N/A
15 | GIS Critical Aquifer Recharge Areas , 5/15/07 N/A
16 | GIS Aerial Critical Areas Map 5/18/07 N/A




ITEM | DOC. TYPE/SUBJECT DATED DATE
NO. REC'D.
17 | GIS Critical Areas Topo Map 5/18/07 N/A
18 Pre-Application Meeting Attendance List 5/22/07 N/A
19 | Letter from KC PUD #1 8/27/07 | 9/13/07
20 | Letter from Jim Duwe 9/12/07 | 9/13/07
21 Site Plan No Date | 9/13/07
22 Hearing Examiner Variance Application 9/13/07 9/13/07
23 | KC PW Sewer Availability Agreement 9/13/07 9/13/07
24 | Notice of Complete Application 10/31/07 N/A
25 Notice of Application 5/13/08 N/A
26 | Affidavit of Mailing — NOA 5/15/08 N/A
27 | Memo from Tim Quayle KCHD 12/6/07 N/A
28 | Fax from James R Goldsworthy with attachment 5/22/08 | 5/22/08
29 | Notice of Public Hearing 6/9/08 N/A
30 | Affidavit of Mailing — NPH 6/9/08 N/A
31 Affidavit of Posting ' 6/11/08 N/A
32 | Staff Report 6/17/08 N/A
33 | Letter with Photos from Marilyn Liden Bode 6/20/08 | 6/24/08
34 | Letter from Alan Chessman 6/18/08 | 6/20/08
35 Power Point Presentation 6/26/08 6/26/08
36 Letter from Lynnae Pocock Donnen 6/21/08 6/25/08
37 Letter from Rae Ann Johnson 6/21/08 6/25/08

RICK McNICHOLAS appeared, presented the Department of Community Development
Staff Report, and introduced Exhibits “1” through “35" which included his powerpoint
presentation. Exhibit “27” sets forth the Health District requirements. However, since they
are all required by code, it is not necessary to add them as conditions of approval. In
addition to the Bode and Chessman letters he received a voice mail with concerns. The
parcel has a square shape, 100 feet per side. Surrounding uses include single family
dwellings to the east and west and a Kitsap County Parks parcel to the north which was
formerly Navy housing. The lot is presently abandoned, but all improvements will be
demolished and the County will develop it into a grassy field park. Also, additional Navy
property to the north is improved with only a sewer pump station. The site is in the Urban
Low Residential (UL) zone classification as are parcels to the south, east, and west. The
Public Lands (PL) zone is located to the north and covers the park area. The Highway
Tourist Commercial (HTC) classification is to the northwest.

DAVE GREETHAM, environmental planner, appeared and testified that he worked with the
applicant on the parcel to the east and they prepared a Habitat Management Plan. The lot
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to the west is the Johnson parcel where the wetland is actually located. Here the parcel is
impacted by a stream buffer. A small stream crosses the site, but is not fish bearing. DFW
determined the Type F designation as an outfall presently blocks fish, but could be
corrected in the future and then the stream would support fish. The key issue is to mitigate
impacts. The lots were created by a plat in the 1930s, and the ownership consists of three
lots of record. The lots were legally created then, but were made more usable through the
BLA process. The new layout allowed three homes with less impact to the critical areas.
The other lot has had a very successful habitat plan as the previous plantings have 100%
survival. The applicant will further enhance the area with vegetation and will follow
conditions of approval. The applicant will utilize low impact development techniques and
will have a small footprint home, similar to the one to the east.

MR. McNICHOLAS reappeared and testified regarding the zoning code variance. The UL
classification requires a 20 foot wide front yard setback from the road, and the applicant
proposes 14 feet with a six foot wide porch into the setback. He then discussed the criteria.
The applicant surveyed the property and staked the front yard. They designed the structure
to mitigate the impacts and will build a three story home with the garage on the lower floor.
They will use pervious pavement. Staff recommends approval. The right-of-way is very
steep and measures four to five feet higher at the curb than at the right-of-way line. The
applicant cannot back out onto the road, but will have a maneuvering area next to the
garage.

JAMES DUWE appeared and testified that the distance from the curb to the property line
measures six to seven feet. He appreciates all the work staff has done. He has read the
conditions of approval and has no problems with any.

No one spoke further in this matter and so the Examiner took the request under
advisement.

NOTE: A complete record of this hearing is available in the office of Kitsap County
Department of Community Development.

FINDINGS, CONCLUSIONS AND DECISION:

FINDINGS:

1. The Hearing Examiner has admitted documentary evidence into the record,
previously viewed the property, heard testimony, and taken this matter under
advisement.

2. Appropriate notice was provided pursuant to the Kitsap County Code.

3. Pursuant to the Washington Administrative Code (WAC) 197-11-800(6), the project
is exempt from SEPA.

4, The applicant has a possessory ownership interest in a square, 10,000 square foot
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parcel of unimproved property which measures 100 feet per side. The parcel abuts
West Kingston Road for 100 feet and overlooks Appletree Cove in the Kingston
area of unincorporated Kitsap County. The applicant requests a critical areas
variance and a zoning code variance to the required setback from West Kingston
Road to allow construction of a single family residential home in the northeast
corner of the site.

A Type F stream designated as fish bearing flows across the southwest corner of
the site. Category Il wetlands associated with the stream are located on the
adjoining parcel. Title 19 of the Kitsap County Code (KCC) sets forth the critical
areas ordinance. Section 19.300.315 KCC requires a 150 foot wide buffer from a
Type F stream and a minimum building setback of 15 feet from the edge of the
buffer. The requested critical areas variance would allow extension of the pervious
concrete driveway to 30 feet from the ordinary high water mark of the creek. The
house itself would measure 42 feet from the stream at its closest point.

The site plan shows a three story, single family residential structure with a 1,130
square foot building footprint. The bottom floor will consist of a two car garage and
the living area of the home will have 2,559 square feet on the two upper stories. A
porch and stairs will extend from the north side of the house six feet into the
required 20 foot setback from Kingston Road. Since the distance between the edge
of the paved surface of Kingston Road measures six to seven feet from the north
property line of the parcel the setback will equal 20 feet from the edge of pavement.
The proposed structure meets the side and rear yard setback requirements.

Access to the home is provided by a pervious concrete driveway extending south
from Kingston Road along the west property line. Said driveway may serve as a
joint access for the abutting property to the west. The driveway then turns to the
east and provides access to the garage. A turnaround area ensures that vehicles
need not back onto Kingston Road.

According to Exhibit “6”, the applicant’s parcel originally consisted of three, long,
narrow, rectangular lots extending from West Kingston Road to Appletree Cove.
These lots were created in the 1930s well in advance of the initial Kitsap County
zoning code and shoreline regulations. Kitsap County recognized all three historic
lots as legal lots of record and therefore building sites. The applicant performed a
boundary line adjustment (BLA) to create two lots adjacent to West Kingston Road
and a larger lot extending across the full width of all three parcels abutting Appletree
Cove. Thus, the boundary line adjustment reduced the number of homes which
could have abutted the shoreline from three to one. All of the proposed
improvements on the present lot are located outside of the 200 foot wide shoreline
jurisdiction.

The Type F stream crossing the southwest corner of the parcel supports no fish.
However, removal of a culvert downstream would allow fish passage and therefore
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the State Department of Fish and Wildlife has designated the stream as Type F as it
could provide fish habitat in the future. The Type F buffer and its setback which
together measure 165 feet in width cover the entire lot. Thus, to make any
reasonable use of the parcel the applicant must obtain a critical areas variance.

The site and abutting parcels to the east, west, and south are located within the
Urban Low Residential (UL) designation of the Kitsap County Comprehensive Plan
and the UL zone classification of the KCC. Section 17.381.040.A KCC authorizes
detached single family residential homes in the UL classification. Section
17.382.020 KCC requires a minimum lot size of 3,600 square feet, a minimum lot
width and depth of 60 feet, and setbacks of 20 feet front yard and five feet side and
rear yards. The lot contains 10,000 square feet and measures 100 feet per side,
and thus exceeds all minimum criteria of the UL classification. Said section also
requires a minimum density of four dwelling units per acre and allows a maximum
density of nine dwelling units per acre in the UL classification. The applicant’s
proposal of one home on a 10,000 square foot lot falls within the required density
range. The project therefore satisfies all bulk regulations of the applicable UL zone
classification.

Prior to obtaining a critical areas variance the applicant must show that the request
satisfies all criteria set forth in KCC 19.100.135. Findings on each criteria are
hereby made as follows:

A. The special circumstances which support the variance include the fact that
the critical area and its buffer extend across the entire lot and render it
unbuildable. Other parcel owners in the area have improved their sites with
single family residential homes, and the critical area buffer prevents the
applicant from enjoying the same rights and privileges.

B. The special circumstances are not the result of the actions of the current or
previous owner. The 10,000 square foot lot is located within the plat of
Kingston Beach Tracts, a 1930 subdivision consisting of long, narrow,
waterfront lots abutting Appletree Cove. The subdivision and lots were
created and recorded many years in advance of the initial Critical Areas
Ordinance. Kitsap County approved a boundary line adjustment to allow one
single family residential home on one lot adjacent to the shoreline. The other
two lots abut West Kingston Road and are located outside of the shoreline
jurisdiction. The BLA lessened the impacts to the shoreline. The other lot
adjacent to Kingston Road did not require a formal critical areas variance.
Thus, the BLA did not make the parcels less conforming with stream setback
requirements.

C. Granting the variance will not result in substantial detrimental impacts to the
critical area. The variance will not invade the critical area itself, but will result
in reduction of buffer width. However, the applicant will provide buffer
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enhancement in a previously converted lawn area by planting native
vegetation. The applicant's previous vegetation planting plan has
experienced a 100% success rate and has thus improved the function of the
buffer which serves to filter stormwater pollutants prior to discharge into
Appletree Cove. The buffer also provides bird habitat in an area close to the
shoreline.

Granting the variance is the minimum necessary to accommodate the
permitted use. The applicant has located the residence at the greatest
possible distance from the stream and has requested a variance to the
setback from West Kingston Road. The applicant also proposes a 1,130
square foot building footprint, a modest size considering other homes in the
area. The location of the home adjacent to the road should not create view
interference for other parcels in the area.

No other practical or reasonable alternative exists. The applicant’s proposal
to improve the site with a single family residential dwelling will create the
lowest environmental cost to the lot. No other use authorized in the UL zone
classification would allow a decreased level of environmental degradation.
Any improvement on the site would require a variance.

The applicant will provide a detailed buffer enhancement plan as required by
a condition of approval. Implementation of the plan will result in more
intensive native vegetation plantings in a converted lawn area. The applicant
has a history of successful buffer enhancement.

Prior to obtaining a variance to the required 20 foot wide front yard setback from
West Kingston Road the applicant must show that the request satisfies the criteria
set forth in KCC 17.500.010. Findings on each criteria are hereby made as follows:

A.

The special circumstances applicable to the subject property which support
the variance include its location and surroundings. These circumstances
were not created by the applicant and do not apply generally to other
property in the same vicinity or zone. The Type F stream and its buffer
generate the need for the setback variance from West Kingston Road. Such
variance allows a greater setback for the critical area and a resulting wider
buffer.

The variance is necessary for the preservation and enjoyment of a
substantial property right or use possessed by owners of other property in
the same vicinity and zone. Owners of many surrounding parcels have
improved their lots with detached single family residential dwellings. These
lots are not impacted by the Type F stream. Approving a modest reduction
of the road setback for a porch and stairs will allow a greater buffer for the
Type F stream.
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