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Kitsap County Hearing Examiner Terrence F. McCarthy

PORT ORCHARD WASHINGTON 98366-4682
(360) 337-7181 FAX (360) 337-4925
kashcraf@co.kitsap.wa.us

OFFICE OF THE HEARING EXAMINER

KITSAP COUNTY

REPORT AND DECISION

CASE NO.: 080814 - 066
VAN BEYNUM
Reasonable Use Exception

APPLICANT/ Reinout Van Beynum
OWNER OF RECORD: P.O. Box 308
Keyport WA 98345

ENGINEER: ADA Engineering, LLC
P.O. Box 847
Poulsbo WA 98370

SUMMARY OF REQUEST:

The applicant is requesting a reasonable use exception (RUE) from the critical areas
ordinance standards to allow the construction of a single-family residence within a
minimum distance of five feet from a category 3 wetland pursuant to the reasonable
use exception criteria set out in Kitsap County Code 19.100.140 (Critical Areas
Ordinance — Reasonable Use Exception). The proposed single-family residence will
be built within the 60-foot wetland buffer. The proposal will involve 2,270 square
feet of impervious surface for the building and the driveway to the building. A limited
yard area is proposed within the buffer area between the residence and the wetland.

PROJECT LOCATION:

The site is located at 6501 Rest Place between McWilliams Road and NE 3™ Street in
unincorporated east Bremerton in Central Kitsap County in Commissioner District #3.

SUMMARY OF DECISION:

Request granted, subject to conditions.




PUBLIC HEARING:

After reviewing Department of Community Development Staff Report and examining
available information on file with the application, the Examiner conducted a public
hearing on the request as follows:

The hearing was conducted in the chambers of the Kitsap County Board of Commissioners
on August 14, 2008.

Parties wishing to testify were sworn in by the Examiner.

The following exhibits were submitted and made a part of the record as follows:

ITEM | DOC. TYPE/SUBJECT DATED DATE

NO. REC'D.
1 Binding Water Availability Letter 10/9/07 5/2/08
2 KCPW Wastewater Division Building Site 10/10/07 5/2/08

Application for Sewer
3 KC Building Permit Application ~ attachments 10/10/07 | 11/13/07
4 Revised KC Building Permit Application - 2/28/08 2/29/08
attachments

5 Environmental (SEPA) Checklist 10/8/07 | 11/13/07
6 Reasonable Use Exception Application 5/2/08 5/2/08
7 Site Plan No Date 5/2/08
8 Purchase Contract 2/14/08 5/2/08
9 GIS Building Limitations Map 5/6/08 N/A
10 | GIS Zoning Map 5/6/08 N/A
11 Environmental Review Checklist 5/6/08 N/A
12 Notice of Complete Application 5/13/08 N/A
13 | Notice of Application 5/14/08 N/A
14 | Affidavit of Mailing — NOA 5/14/08 N/A
15 Memo from Nathan D Holburn KCHD 5/27/08 N/A
16 Revised Notice of Application 6/2/08 N/A
17 | Affidavit of Mailing — RNOA 6/2/08 N/A
18 Letter from Harry & Cindy Patton 6/10/08 6/12/08
19 Letter from Sandra Ledbetter 6/14/08 6/14/08
20 Letter from Dianne Freemantle 6/13/08 6/13/08
21 Memo from Shawn Alire 7/2/08 N/A




ITEM | DOC. TYPE/SUBJECT DATED DATE

NO. REC'D.
22 E-mail from Judith Krigsman 7/21/08 7/21/08
23 | Affidavit of Posting 7/30/08 N/A
24 E-mail from Reinout VanBeynum 8/7/08 8/7/08
25 Notice of Public Hearing 7/28/08 N/A
26 | Affidavit of Mailing — NPH 7/28/08 N/A
27 | Staff Report 8/7/08 N/A
28 Power Point Presentation 8/14/08 8/14/08
29 Revised Site Plan 8/13/08 8/14/08
30 Photo from Diane Freemantle No Date 8/14/08
31 Article —“On the Road Again” - Walter Hall 8/14/08 8/14/08

32 | Article “Challenge Keeps lllahee Storage Facility on 8/14/08 8/14/08
Hold” - Walter Hall

33 Kitsap Sun Article — “Development Near lllahee 8/14/08 8/14/08
Dragging Because of Wetland Dispute”

34 Photo of New House — Walter Hall1 No Date 8/14/08

35 Photo of 6/3/08 Rain Fall — Walter Hall No Date 8/14/08

36 Photo of Deer — Walter Hall 8/13/08 8/14/08

37 Post Card “What Does Your lllahee Look Like” — No Date 8/14/08
Cindy Patton

38 Photo — Trucks Don't Move — Cindy Patton No Date 8/14/08

39 | Adjacent Property Photo — Judith Krigsman 5/10/08 8/14/08

40 | Adjoining Property Photo — Wetlands — Judith 5/10/08 8/14/08
Krigsman

41 Statement — Judith Krigsman 8/14/08 8/14/08

42 | Aerial Photo of Site 8/14/08 8/14/08

Appearing was DAVID GREETHAM who briefly summarized the staff report which, with
exhibits 1 — 28, and was admitted into evidence. The applicant is requesting a
Reasonable Use Exception from the critical areas ordinance because the request does
not satisfy the criteria for a variance. Exhibit 28, a Power Point presentation, and
exhibit 29, a revised site plan, were admitted into evidence. When there is a significant
encroachment into the critical areas, in excess of 25 feet, the critical area variance is
not used by staff, rather a Reasonable Use Exception is used because of the criteria for
each. The Reasonable Use Exception acknowledges that the impacts cannot be totally
avoided and is used for lots that were platted prior to the existing code. The site is
located in an urban designation and is surrounded with single-family residences. To the
north, east and west is Urban Low. To the south across the street from McWilliams
Road is Urban Restricted. Access to the site will be off of Rest Place via an easement
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which the applicant has purchased. Mr. GREETHAM used a Power Point presentation
as part of his summary. The Department of Ecology Wetland specialist for the area did
review the site with staff and agreed with staff's wetland delineation, which is part of
Exhibit #4. The key to this project is avoidance of direct impact to the wetland. The
applicant has agreed to revise his building permit plan and use a smaller footprint to
avoid direct impacts to the wetlands. The buffers will be impacted, but the wetland will
not. Access is off of Rest Place to avoid filling wetlands. He does have access off of
McWilliams Road, however if he were to use that access it would require that he fill
wetlands. The revised site plan has a marked off area that contains invasive species
and as part of the mitigation plan, all invasive species will be removed from the wetland
and from the site. The applicant has agreed to minimal grass in the area. Staff has
analyzed the request pursuant to the criteria for a Reasonable Use Exception, as set
out in the staff report and recommends approval of the request.

Appearing was REINOUT VAN BEYNUM, applicant. He had not read the staff report.
When he purchased this lot he had no intention of buying the surrounding lots.
However, when the extensive wetlands became apparent, he purchased the
surrounding lots in order to avoid the filling of the wetlands. He then summarized all his
efforts in getting his proposal before the hearing examiner. He ended up purchasing
nine lots in order to avoid filling wetlands.

Appearing was MARVIN SIECK. He lives adjacent to the property. He has found Mr.
Van Beynum to be reliable, truthful and accommodating. Mr. Van Beynum has done
everything that the county has asked him to do and he has done it to the best of his
ability. He would like to see him be able to proceed.

Appearing was THOR RANUN. He would like to mirror the comments of Mr. Sieck. He
lives kitty corner to the northwest of this site. Mr. Van Beynum has been an incredible
neighbor. Everything he has done has been done very well.

Appearing was DIANNE FREEMANTLE. She has lived on the corner of McWilliams
and Rest Place since 1991 and walked the site and wetlands on many occasions. She
is very concerned about the storage area he has built on an adjacent lot. The storage
area is not a residential structure. She submitted exhibit #30, which is a photograph of
the structures on the adjacent site. She is concerned about the building on the
adjacent site and there use as what appears to be a car repair shop. There are a lot of
smashed cars and a substantial amount of activity, which is not in keeping with the
residential development of the area. She is concerned about the wildlife and the impact
on the wildlife from this type of development and the damage to the critical areas from
Mr. Van Beynum's proposal. The site is very dense and wet. She is against the
proposal and believes that all of the site is a wetland, as it is very wet and appears to
have been filled in the past.

Appearing was WALTER HALL. He believes that Mr. Van Beynum is operating some
sort of business out of the buildings contained in the photograph marked as exhibit #30.
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When the doors were open he saw that the building was filled with car parts. He
believes he is running a junk car business. He submitted an article from the web, which
is in support of his accusation that he is running a car repair business and he submitted
exhibit #2, which is an article from The Kitsap Sun about Mr. Van Beynum trying to build
a storage area in the lllahee preserve area. He submitted exhibit #33, which is another
article from The Kitsap Sun about Mr. Van Beynum attempting to put a storage area in
the preserve area. Exhibit #34 was submitted, which is a photograph of the cleared
site. Exhibit #35 was of the same thing. Mr. Van Beynum appears to be in the
business of buying wetland property and developing it. He was concerned about the
lack of notification to the homeowners about Mr. Van Beynum's building. He submitted
exhibit #36, which is a photograph of a deer resting in an area where they normally
would not rest because they are being driven out of their habitat. Mr. Van Beynum's
attitude is stop me if you can. He is concerned about the fact that there are actually
three homes now using the easement off of Rest Place and that they are pushing the
curtain.

Appearing was CINDY PATTON of 6548 Rest Place. She submitted exhibit #37 a
postcard concerning lllahee and talked about the buildings represented in exhibit #30.
She has lived in the area for 30 years and exhibit #30 is not what she wants in the area,
nor what other people want in the area. It is an albatross. It is oversized and it is
attracting a lot of traffic. She then submitted exhibit #38, which was admitted into
evidence. Exhibit #38 is a photograph of a truck which has never moved. Next to the
truck is a forklift that has never moved and next to that is another truck. It is adjacent to
the wetland area. She is opposed to this development. Mr. Van Beynum is a collector
of junk.

Appearing was JUDITH KRIGSMAN, who is a member of the lllahee Forest Preserve
and several other groups. She was involved with the writing of the community plan for
the sub area of lllahee. This is an example of poor planning. If this project is allowed to
move forward, there will be no environmental justice. It is about poor planning. Exhibits
#39 and 40 were admitted into evidence. These two photographs are within 200 feet of
the area where the applicant is proposing to build. Exhibit #41 is a summary of her
testimony, and was admitted into evidence.

Appearing was REBECCA HALL. She objected to the building on the adjacent site
(exhibit #30) and their appearance, which she does not want that in the lllahee area.
She was offended by the sneers and outcries of the applicant and his support group.
She asked that the applicant's request be denied.

Reappearing was the applicant. His sneers and their laughing were caused by the fact
that nobody has come to him in the two years that he has been there and offered
friendship or anything similar. He has reviewed the staff report and he is in agreement
with its recommendations. He described exhibit #30. It is his residence and a storage
barn for his car collection.




Reappearing was MR. GREETHAM who explained their lack of notice was because
these were individual lots being developed. They had been previously approved. He
also explained that this is a reasonable use exception which recognizes the fact that the
lot is not buildable under the current code and the focus is on minimizing on minimizing
impacts of development.

No one spoke further in this matter and so the Examiner took the request under
advisement.

NOTE: A complete record of this hearing is available in the office of Kitsap County

Department of Community Development.

FINDINGS, CONCLUSIONS AND DECISION:

FINDINGS:

1.

The Hearing Examiner has admitted documentary evidence into the record, heard
testimony, and taken this matter under advisement.

Notice was given pursuant to the Kitsap County Code.
Pursuant to WAC 197-11-800(6)(B), this proposal is exempt from SEPA review.

The staff report with its attachments appropriately set out the issues, findings of
fact and conclusions of law, and recommendations and is hereby incorporated
by reference as though fully set forth.

The applicant has a possessory interest in a 0.64 acre parcel of property located
6501 Rest Place between McWilliams Road and NE 3" Street in unincorporated
East Bremerton. The entire site is covered with either wetlands or wetland
buffers. The delineated Category Il wetland, which exists on the site,
encompasses approximately two-thirds of the property from the northeast corner
to the southern property boundary. The site is generally flat and is primarily
comprised of a forest community dominated by red alter and western red cedar.
The wetland systems form the headwater for a northerly fork of lllahee Creek,
which drains south from McWilliams Road.

The southern portion of the site borders northeast McWilliams Road. If the
applicant were to access the site off of McWilliams Road, he would have to fill
wetlands. In order to avoid filling wetlands, he has purchased surrounding
properties so he can access this site through an easement off of Rest Place NE.
The applicant has also agreed to put a single-family residence with a smaller
footprint on this site than he originally desired to construct in order to avoid filling
any wetlands.




10.

11.

12.

13.

During the hearing there was a substantial amount of community uproar and
anger concerning this proposal. The anger was directed at Mr. Van Beynum
because of the way he has developed the property adjacent to this site on
northwest McWilliams Road. A photograph of this development is marked as
Exhibit #30. Exhibit #30 is a photograph of a small single-family mobile home
and an extensively large storage building which appears to be an oversized barn
used for storage of what he described as his auto collection. There are several
vehicles maintained on this site. The applicant testified that he is a car collector
and he is using this facility to store vehicles. The neighbors indicate that they
believe he has a repair shop there. The applicant does not appear to have made
any effort to landscape the site or to make it pleasing to the eye. It is definitely a
development that does not blend in well with single-family residential
development.

Throughout the hearing the applicant and a couple of his friends sneered and
jeered at those testifying in opposition to his request. Mr. Van Beynum explained
his behavior, however, his behavior and the behavior of those testifying in
support of the process did not help the process.

The examiner cannot use popularity as a method to determine whether or not
the applicant should receive approval of its project. The supreme court has
repeatedly ruled that the popularity of a project cannot be grounds for approval
or denial.

The applicant should be commended for the efforts he has taken to avoid
impacting wetlands on this site. It is unfortunate that his development on an
adjacent site has made him an unwelcome neighbor in the area.

The applicant is requesting a reasonable use exception from the critical areas
ordinances in order to build a single-family residence on site.

The site, as well as surrounding land use, is zoned Urban Low Residential
(ULR). The intent of the Urban Low Residential zone is to recognize, maintain,
and protect urban low density residential areas and establish urban density for a
full range of community service and facilities that are present or will be present at
the time of development, in accordance with the urban growth areas as depicted
in the comprehensive plan. The zone is intended to create energy efficient
residential areas which are capable of allowing the provision of community
services in a more economical manner and provide for additional related uses,
such as schools, parks, and utility uses necessary to serve the immediate
residential areas.

As previously stated, the applicant is desirous of placing a single-family
residential mobile home on site and developing the site. The site cannot be
developed without impacting either wetlands or wetland buffers and therefore,
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