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(Suquamish II)

Petitioners,

PORT GAMBLE S'KLALLAM TRIE

Intervenor, ORDER FINDING
COMPLIANCE

v.

KlTSAP COUNTY,

Respondent

I. PROCEDURA HISTORY!

In August of 2007, the Board issued its Final Decision and Order (FDO) in the above-
captioned case. The Board found Kitsap County's Transferable Development Rights

Program (TDR) and Rural Wooded Incentive Program (RWIP) noncompliant with the
GMA and invalid. The Board also determined that the County's Capital Facilities Plan
(CFP) was deficient and did not support a proposed expansion of five urban growth areas
(UGAs). On reconsideration, the Board invalidated the five UGAexpansion areas since
they were inextricably linked to the noncompliant CFP.

Following a March 2008 compliance hearing, the Board issued an Order (4/4/08 Order)
finding that the County's revisions to the TDR Program complied with the Act and that
most of the County's refinements to the RWIP were compliant However, there were two
areas in the RWIP where the Board found continuing noncompliance: the disclosure
statement and the goal-harmonizing document. Additionally, since the County had not
completed its work on the capital facilities and UGA issues, the Board found continuing
noncompliance and continuing invalidity with respect to these aspects of the Plan. A

second compliance hearing was set with an associated briefing schedule,

1 The complete Procedural History for this matter is found in Appendix A.
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For the second compliance hearing the Board received the following submittals:

. March 24, 2008 County's Supplemental Statement of Actions Taken to Comply -

SSATC
. May 8, 2008 Petitioners' Response to County SSA TC - Petitioners Response

SSATC
. May i 4, 2008 County Reply to Comments on SSATC - County Reply SSA TC

. May 9, 2008 County's Second Supplemental Statement of Actions Taken to

Comply- 2SSATC
. May 14, 2008 Petitioners' Motion to Supplement - Petitioners Motion to

Supplement
. May 16, 2008 Petitioners' and Intervenor Response - Petitiouers Response

2SSA TC
. May 16, 2008 County Objection and Motion to Strike - County Reply 2SSATC

On May 19, 2008, the Board conducted the Second Compliance Hearng, at 10:00 a.il at
the Chief Sealth Training Center, 20th Floor, 800 Fifth Avenue, Seattle, Washington.

Board Member Edward G. McGuire presided. Board members David O. Earling and
Margaret A Pageler, and Board attorney Julie Ainsworth-Taylor also attended. Pro se
Petitioner Jerr Harless paricipated as did Melody Allen, representing the Suquamish

Tribe, and Tom Donnelly, representing Kitsap Citizens for Responsible Planning. Lauren
Rasmussen represented Intervenor Port Gamble S 'Klallam Tribe. Shelley E. Kneip

represented Respondent Kitsap County. Also attending the hearing were Eric Brown and
Nancy Povonanno-Gennan of Kitsap County. Court reporting services were provided by
Rebecca L. Mayse of Byers and Anderson, Inc. The Second Compliance Hearing

adjourned at i 1:50 a.m.

n. PRELIMINARY MATTERS

The first matter addressed at the Second Compliance Hearing was Petitioners' Motion to
Supplement the Record with Kitsap County Resolution 078-2008 adopting the 2007

Buildable Lands Report and the 2007 Buildable Lands Report itself (2007 BLR). See
Petitioners' Motion to Supplement. The Board entertained argument from the parties and
then ruled that the Board would take offcial notice of Resolution 078-2008 and the 2007
BLR. These Compliance Hearing Exhibits are noted as: CH Ex. 1 - Resolution 078-2008
and CH Ex. 2 -- 2007 BLR. In light ofthis ruling, the Board denied the County's motion
to strike reference to the 2007 BLR in Petitioners' briefing.

III. THE BOARD'S PRIOR NONCOMPLIANCE ORDER

The Board's April 4, 2008, Order Finding Partial Compliance and Finding Continuing
Noncompliance ¡RWIPJ and Finding Continuing Noncompliance and Invalidity ¡Capital
Facilities and UGAsJ (4/4/08 Order), provided in relevant part:

083ige Suquamish 11 (June 5, 2008)
08-3-0019c Order Finding Compliance
Page 2 of 18 Central Puget Sound

Growth Management Hearings Board
800 Fifth Avenue, Suite 2356, Seattle, W A 98104

TeL. (206) 389-2625 Fax (206) 389-2588



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23
24
25
26
27
28
29
30
31

32
33
34
35

36
37
38
39
40
41

42
43
44
45
46
47
48
49
50

. Kitsap County's adoption of Ordinance No. 407-2008, has

addressed the remand issue pertaining to the ambiguity concerning
future development of Wooded Reserve areas at the cnd of 40-years
(40-year limitation). The Board will enter a Finding of
Compliance on this aspect of the RWIP program. However, as
discussed and detailed supra, pertaining to thc blun'ing of resource
and rural lands as evidenced by the disclosure statement, and to the
document harmonizing RWI with the goals of the Act the Board
finds that the defects are minor; but nonetheless the Board will enter
a Finding of Continuing Noncompliance and remand these

matters to the County to take corrective action. Additionally, as

noted supra, the presence of the RWIP moratorium (Ordinance No.
408-2008) eliminates the need for a determination of invalidity on
the RWIP program. Consequently, the Board rescinds the
Determination ofInvalidity for the RWIP program.

. Kitsap County failed to correct the compliance deficiencies in the
Capital Facilities Plan (specifically sanitary sewers) and the related
UGAs withn the compliance period established in the FDO.
Therefore the Board enters a Finding of Continuing
l'oncompliance and Invalidity on these issues.

4/4/08 Order, at 14-16.

The Board will first address the RWIP and then the Capital Facilities and UGA remand
issues.

iv. DISCUSSION

A. Remand Issue 1 - the RWIP

The Disclosure Statement:

Regarding the Disclosure Statement, the Board's 4/4/08 Order stated, at 9-10:

At the HOM, the Board questioned the County as to why it retained the
following language in the disclosure statement: "So long as such forestry
operations are in compliance with the Washington Forest Practices Act
RCW 76.09 they shall not constitute a nuisance." Thc County responded
that this sentence was inadvertently left in the final drafl that was adopted
and that the County intends to delete it (Footnote omitted.)

The Board is familiar with the local circumstances that have shaped Kitsap
County's policies for rural wooded lands (Kitsap Citizens for Rural

08319c Suquamish II (June 5, 2008)
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Preservation, et aI., v. Kitsap County, CPSGMHB Case No. 94-3-0005,
Final Decision and Order (Oct. 25, 1994); Bremerton, et aI., v. Kitsap
County, CPSGMHB Case No. 95-3-0039c, Finding of Noncompliance and
Determination of Invalidity in Bremerton and Order Dismissing Pori
Gamble, (Sep. 8, 1997); and Bremerton, el aI., v. Kitsap County,

CPSGMHB Case No. 04-3-001 9c, Final Decision and Order, (Aug. 9,
2004). Owners of large tracts of timberland (Footnote omitted) within the
County wish to continue harvesting timber while at the same time
developing residential subdivisions on portions of their own lands. Forestry
practices are acknowledged by statute to be incompatible with residential
development. (RCW 36.70A060(1)(b)). Nevertheless, some Kitsap timber
owners want to be able to create residential development that is
incompatible with forestry while at the same time seeking to be protected
from the consequences of incompatibility. However, the fact remains that
some degree of forestry is permitted in the rual areas.

The Board recognzes the County's desire to have some form of disclosure
statement/plat notice as a consumer protection device. The Board also
acknowledges that the County has taken significant steps to clarfy the
distinction between resource and rual lands. However, retention of the
"shall not constitute a nuisance" language leans heavily towards protection
for the timbcr industry, not for the consumers of residential Jots in the
R WIP and continues to blur the distinction between resource and rural
designations. Therefore, the Board finds and concludes that the disclosure
statement/plat notice aspect of the RWlP program merits a finding of
Continuing Noncompliance and this provision wi11 be remanded for the
County to take corrective action.

In response to this remand issue, the County adopted Ordinance No. 411-2008, which
deleted the sentence, "So long as such forestry operations are in compliance with the
Washington Forest Practices Act, RCW 76.09, they sha11 not constitute a nuisance." from
the RWI regulations. See 2SSATC, at 3; and Attachment A, Ordinance No. 411-2008,
Section 1, at 7.

None of the Petitioners or Intervenor commented on this remand issue. See Petitioners
Response 2SSATC, at 1-10.

Therefore, with respect to the disclosure statement revision, the Board will enter a Finding
of Compliance for the County on this remand issue.

The Goal Harnionizin" Document:

Regarding the Goal Harmonizin" Document, the Board's 4/4/08 Order stated, at 1 1:

08319c Suquamish 11 (June 5, 2008)
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Generally, the Board agrees with the County. The "Goal Haronizing
Document" prepared by the County explains the RWIP (and TDRJ program
and then methodically evaluates each of the GMA's goals in light of the
general provisions of the two programs. However, the Board finds that
Petitioners make a valid point by asserting that there needs to be an
explanation of how the RWIP is responding to local circumstances.

The Rural Element is required to provide for a variety of rural densities and
uses. RCW 36.70A070(5)(b). The Board construes the purpose of
.070(5)(a) as acknowledging that local circumstances may lead to different
approaches and programs to achieve the varety of densities and uses. Here,
the County is offering the RWIP as a means of meeting the GMA
requirement for a varety of densities and uses, but has not explained how
the RWIP addresses the unique local circumstances in the County. To
comply, the County merely needs to briefly cxplain what local
circumstances the RWIP is designed to address. Therefore, the Board finds
Continuing Noncompliance and will remand thc Goal Haronizing

Document for this simple explanation to be added. The Board notes that
Petitioners' continucd questioning of rural densities was addressed in the
FDO in thc discussion of clustering, the bottom line being that thc
clustering provisions yielded rural densities. (Footnote omitted. J

In response, the County modified the document to add several paragraphs explaining the
"local circumstances" the RWIP program was designed to address. See 2SSATC, at 3;
Attachment B, at 9-14. Thc County contends these additions merit a finding of compliance
on this remand issue. 2SSATC, at 3-4.

Petitioners and Intervenor take issue with the County's revisions to its Goal Harmonizing
Document, contending that the RWIP is not in harmony with Goals i, 2, 9 and 10.

Petitioners Response 2SSATC,at 2-9. Petitioners assert that the County has done little to
minimize the abundance of vested nonconforming lots - "legacy lots" - in rural Kitsap
County and that the RWIP will exacerbate this problem. ¡d. at 3-4. Furthcr, Petitioners
point out that the County's recent 2007 BLR indicates that the urban/rual split for
development in thc County during 2000-2005 is 57% urban to 43% rural, contrary to the
Kitsap County-wide Planng Policy (CPP) target of76% urban to 24% rural. ¡d. at 5-7.
Finally, Petitioners contend that the "permanent open space in the RWIP is a misnomer,"
since other uses are permitted; and the alleged interconnectivity of open spaces will not be
achieved with clustering due to the discrction allowed in the permitting process. ¡d. at 7-9.

In reply the County contends that Petitioners and Intervenor are attempting to re-litigate
the RWIP issues decided in the PDO and 4/4/08 Order. County Reply, at 4-6. Respondent
asserts that the remand Order required the County to revise the Goal Hattonizing
Document in order to ariculate the local circumstances addressed by the RWI, yet
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Petitioncrs continue to argue about the merits of the RWIP and its anticipated effects on
legacy lots and open space. ¡d.

The pre-GMA nonconforming lots - legacy lots - that Petitioners are concerned about are
not unique to Kitsap County. Jurisdictions throughout Puget Sound, and the state, havc
such lots to contend with in their GMA planning. Establishing deadlines for development
on such lots and regulations requiring lot aggregations are methods to deal with this
concern that Kitsap County should consider. However, the RWIP program was not

, designed to address existing legacy lots; rather it is mcant to provide incentives for
conserving open space while allowing limited limber production and rural residential
development on lands designated as "Rural Wooded." Further, participation in the R WTP
is limited to parcels of 20 acres or more,2 and existing nonconforming lots below this
threshold would not be eligible. Petitioners' fear that development of RWIP residential
clusters wil spawn further development of legacy lots is speculative, but may not be
unwaranted3 Nonetheless, the County's treatment of legacy lots is beyond the scope of
the Board's review for determining compliance on the limited remand issue for the RWIP.

Likewise, whether the County is achieving its urbanrural growth target is beyond the
scope ofthis remand proceeding. However, the Board notes that the prior Buildable Lands
Report indicated that from 1995-1999 the split was 43% urban and 57% rural. Thus, the
change from 2000-2005. to 57% urban and 43% rural is a move in the right direction -
encouraging growth in the urban arcas4 Again, the Petitioners' arguments do not go to
the remand issue of modifyig the Goal Harmonizing Document to reflect local
circumstances.

Also, the Board notes that the time to have challenged the uses permittcd in the permancnt
open space of the RWIP was at the Hearing on the Merits or at the prior compliance
hearing. Thus the Board finds that Pctitioners' argument is not within the scope of this
limited remand procceding.

The Board's August 15, 2007 FDO and 4/4/08 Order addressed the merits of the County's

R W1P program. Thc arguments offered by Petitioners in this proceeding continue to attack
the merits of the RWIP. For the Goal Haronizing Document, the Board's rcmand was
specific to expanding the County's explanation of the local circumstances supporting the
need for the RWIP. This the County has done. See 2SSATC, at 3; Attachment B, at 9-14.
Consequently, the Board will enter a Finding of Compliance for the County on this
remand issue.

2 See Kitsap County Code 17.301.080B; Ordinance No. 411-2008, Section 1, at 2.
3 The Board notes that the County's 2007 BLR indicates that "84% of all new permtted housing in the rural

areas was located on pre-existing lots." 2007 BLR, at 1. However, the BLR does not indicate lot s~e or how

many of these lots were nonconforming. -
4 Additionally, the County indicates "the ¡CPP urban/rual splitJ target may be reaffrmcd or explicitly

modified through thcKRCC process during the next five year population distribution review." See 2007
BLR, at 1-2.
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B. Remand Issue 2 - the Capital Facilties Plan and UGAs

Capital Facilities and UGAs - The Aul!ust 15. 2007 FDO:

The Board stated, in its August 15,2007 FDO:

3. As discussed supra, the Plan Update (Ordinance No. 370-2006),

specifically the Capital Facility Plan, at Appendix A, does not comply
with the requirements ofRCW 36.70A070(3) and .020(12), since it does
not demonstrate that adequate public facilities and services ¡sanitary
sewer J wil be available within the planning period for the population

within certain expanded urban growth areas.

4.

5. Additionally, as discussed supra, the Board has found that the continued

validity of the Capital Facility Plan in Appendix A, related to certain
santary sewer provisions, in the 10-Year Plan Update (Ordinance No
370-2006), substantially interferes with the fulfilment of Goal 12 -
RCW 36.70A020(12). ... Consequently, the Board has entered a
determination of invalidity with respect to these noted Plan Update. . .
provisions.

FDO, at 65.

In its September 13, 2007 Order on Reconsideration, the Board further stated:

3. The Board hereby enters a determination of invalidity for the
Silverdale UGA expansion, Central Kitsap UGA expansion, West
Bremerton UGA expansion, Gorst UGA expansion and the Port
Orchard UGA expansion, for substantially interfering with the
fulfillment of Goal 12 _ RCW 36.70A020(12). Further, the Board
refines its determination of invalidity for the County's Capital Facilities
Element, Appendix A, pertaining to santary sewers, to be limited to
those provisions dealing with those entities (i. e, Kitsap County, Port
Orchard and Bremerton) that allegedly provide santary sewer service
to these five UGA expansion arcas.

Order on Reconsideration, at 4.

Thus, the Capital Facilities Plan, as it related to sanitary sewers, and five UGA areas
(Silverdale, Central Kilsap, West Bremerton, Gorst, and Port Orchard) were determined by
the Board to be noncompliant and invalid.

08319c Suquamish 11 (June 5,2008)
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The County was unable to meet the compliancc deadline indicated in the FDO.
Consequently, the 4/4/08 Order found continuing noncompliance and invalidity on this
remand issue. Although the County's work on this issue was not completed within thc
compliance schedule, the County had taken action to address it by the first compliance
hearing and submitted its SSATC .at that hearing. As a result, the Board accelerated the
second compliance hearng while allowing adequate time for Petitioners and Intervenors to
comment on the SSATC and time for the County to reply.

The Countv's Remand Action and Position or the Parties:

In its SSATC, the County explained that it enactcd Ordinance No. 409-2008, which
adopted changes to certain provisions of the County's Comprehensive Plan, changcd
provisions in the Capital Facilities Plan, and added several technical addenda to the CFP
for sewer service in the five expanded UGA areas5 The County also renewed the
preexisting moratorium until September 7, 2008 for the five UGA expansion areas. See
Ordinance No. 410-2008.

The Comprehensive Plan amendments: 1) associate the Gorst UGA with the City of

Brcmerton which is planning to serve the area; 2) commit the County to work with the City
of Port Orchard and the West Sound Utility District to cnsure thc respective UGAs are
served within the 20-year plannng period; and 3) incorporate the new Central Kitsap

Wastewater Facilities Plan, which describes how the County will serve Silverdale and
Central Kitsap UGAs. SSATC, at 6.

The amendments to the Capital Facilities Plan - Appendix A - clarify the entities
responsible for providing sewer service for the various areas of the County and update the
inventories of existing systems, including locations and capacitics. Brcmerton is identified
as the provider of sewer service for the West Bremerton and Gorst UGAs; Port Orchard
and thc West Sound Utility District are indicated as the sewer providers for the Port
Orchard UGA. The County provides sewer service to the Silverdale and Central Kitsap
UGAs6 ¡d. at 7.

The several techncal addenda address the sanitary sewer systems serving the various
UGAs. The Silverdale and Central Kitsap UGAs are intended to be covered by the
"Central Kitsap Wastewater GMA Compliance Plan" (CKW Plan). The CKW Plan
extends to 2025 and contains the necessary components of a Capital Facilities Plan as
identified in RCW 36.70A.070(3), including a needs assessment and financing of needed
improvements. This document also recognizes that, in some instances, properly

5 See Ordinance No. 409-2008, Sections 2 (Land UseJ, 3 ¡Port Orchard/Central Kitsap Subarea), 4 ¡Silverdale

Subarea), 5 (Appendix A - 6-year capital facilities planJ, and 6 ¡incorporatmg the Techncal Addenda,
Attachments A, B, C and Dl
6 The County is also in discussions with the City of Bremerton regarding the transfer of certain sewer

facilities serving the West Bremerton UGA to the City.
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functioning septic systems may be continued so as to allow limited groundwater supplies
to be recharged. Also alternative technologies such as water reuse and biosolids disposal
are discussed as potential options for the County in ensuring that wastewater facilities will
be adequate and aVailable to serve the UGAs within the 20-year planning period. ¡d. at 8-
13; and Attachment A to Ordinance No. 409-2008.

For West Bremerton and Gorst UGAs, the City of Bremerton will provide sewer service.
The technical addenda incorporated in the County's CFP includes: 1) the "City of

. Bremerton Sewcr UGA Planning" (Bremerton UGA Sewer Plan) which addresses
needed improvements and financing strategies; and 2) City of Bremerton Resolution 3049
providing assurances that Bremerton will provide sanitary sewer service for the West

Bremerton and Gorst UGAs. ¡d. at 13-15; and Attachment B to Ordinance No. 409-2008.

For the Port Orchard UGA, the County identifies two service providers of sanitary sewer.
the City of Port Orchard and the West Sound Utility District (formerly Karcher Creek
Sewer District). The techncal addenda incorporated into the County's CFP include: 1)

"City of Port Orchard Comprehensive Sanitary Sewer Plan Update" (Port Orchard UGA
Sewer Plan) which identifies needs and fuding options; 2) Port Orchard Resolution 034-
07 where the City commits to serving its portion of the l),GA area; 3) "Karcher Creek
Sewer District 2007 Comprehensive Sewer Plan" (Sewer District UGA Plan) which
identifies needs and funding options; and 4) West Sound Utility District Resolution 02-07,
committing the District to providing service for its portion.of thc area. ¡d. at 15-16; and
Attachments C and D to Ordinance No. 409-2008. The County also notes that a petition
for a ULID ¡utility local improvement district) was submitted to the County to bring
service closer to existing areas. ¡d. at 16.

The County contends that the sum of these actions demonstrate that the County can cnsure
that the needed sanitar sewer services will be adequate and available to support

devclopmcnt within the planning horizon - 2025. Consequently, the County urges tbe

Board to enter a finding of compliance on the Capital Facilitics Element and UGA remand
issues. 1d. at 17.

Although Petitioners and Intervcnor agree that the County has undertaken more sewer
planning since the FDO than it had previously done, they continue to assert that the
County's actions fail to comply with the GMA. Petitioners Response SSATC, at 1-3.
Petitioners argue that the County's efforts "fail to demonstrate that sanitary sewers will be
adequate and available within existing UGAs (prior to the most recent UGA expaf\sions
invalidated by the Board) within the twenty year planning period immediately following
initial designation of each particular UGA." ¡d. at 3, (emphasis supplied). The premise to
this argument is that sanitary sewers are inadequate within existing UGAs; therefore, the
expansion arcas must also be deficient. Additionally, Petitioners assert that the County is
using a "rolling" twenty year period to skirt the GMA's requiremcnt to provide the
nccessary facilities. !d. at 4-5. Petitioners claim that the latest effort of the County is

geared toward having services provided in the five UGA expansion areas by 2025, but
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ignores deficiencies in the existing UGAs which are required to be served by either 2012,
2017, or 2025, depending upon the date of the initial UGA designation. ld. at 6-10. In
support of their argument, Petitioners identify an area in the City of Bremerton, along
Marinc Drive, and an area in the Port Orchard UGA along SE Salmonberry Road that havc
neither existing sewer nor planed sewer capacity. ld. at 7.

In reply, thc County counters that Petitioners are raising entirely new issues and that the
County adhered to the direction provided in the Board's FDO by addressing thc provision

. of sanitary sewcr scrvicc in the five expanded UGA areas. County Reply SSATC, at 1-5.
The County notes that Petitioners find littlc fault with the County's work on remand, but
rather focus on alleged deficiencies within preexisting UGAs that were not part of the
original appeal, or par of thc Board's FDO. ld. at 6-9. The County notes that the two
alleged noncompliant existing areas arc served by other jurisdictions, not the County, and
therefore Petitioners' challenge is misplaced. ld. at 10-11. The County urges the Board to
find compliance on its remand action. Jd at IS.

Thc County took varying approaches to thc diffcrent UGAs at issue; consequently, the
Board will examinc thc merits of each area respectively.

Silverdale and Central Kitsao UGAs:

Regarding the Silverdale and Central Kitsap UGA, the Board stated in the FDO:

Given that the Central Kitsap UGA and the Silverdale liGA arc reliant upon
sanitary sewer service from the County and the County acknowledges that
by 2025, over 7,000 residents in that sub-area will likely go unsewered and
un-served, the Board finds and concludes that the County has not complied
with the provisions ofRCW 36.70A020(l2) and .070(3). The County may
choose to rethink or redraw the UGAs in these areas, accommodate a lesser
OFM population ¡within the range projected), modify its urban densities to
increase the effciency of the existing sewer system without extensions for
new development, or draw up a plan to service the area. This is not to say
that the Board is requiring each existing residence to be connected, but that
the service provider should have the capacity (i. e. treatment facilities, trunk
lines) to make adequate service available to the area.

FDO, at 26, (emphasis supplied).

As a threshold question, the Board addresses whether the Board's FDO was limited only to
the proposed UGA expansion areas, or whether the remand pertained to the entire area of
the UGAs, including existing areas. In short, assessment of the ability to provide sanitary
sewer service to a proposed expansion area for a UGA requires that the scrvicc plóvider(s)
evaluate the UGA as a whole, including cxisting as well as proposed expansion area.

083ige Suquamish 11 (June 5,2008)
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First, the Board notes that its FDO did in fact speak to existing areas as well as the
expanded UGAs.

The Board finds and concludcs that the County's adoption of Ordinance No.
370-2006, specifically the CFP at Appendix A, was clearly erroneous.
Additionally, the Board finds and concludes that the County has not
complied with RCW 36.70A.020(12) and 36.70A.070(3)'s mandate to
provide necessary services to support existing and new development within
the UGAs within the 20-year planning period.

FDO, at 26-27, (italics supplied).

Second, the Board explained the importance of the County being confident that services
can be provided to areas it was considering for inclusion in a UGA, whether the County or
another service provider would supply the services necessary to support urban

development. See FDO, at 24.

Third, the PDO suggested several choices for the County in addressing the remand issuc:

. Rethink or redraw the UGAs;

. Accommodate a Jesser OFM population;

. Modify urban densities to increase the effciencies of existing sewer without
extensions for new development; or

. Draw up a plan to scrve the area.
26
27
28

Each option, by necessity and implication, involves reassessing the entire UGA - existing
and proposed expansion areas - to cvaluate service capabilities withi the planing
horizon. The County chose the last option - Draw up a plan to serve the area - and
produced the CKW Plan. The CKW Plan encompasses the entire Silverdale and Central
Kitsap UGAs - the existing UGAs and proposed expansion areas. Compare Plates i and 2
of the CKW Plan wzth the County's Comprehensive Plan Land Use Maps - Figure 2.1 and
2.2. The County contends that the CKW Plan ensures that sewer service will be adequate
and available to support development in the Silverdale and Central Kitsap UGAs within
the 20-yearplannng horizon. SSATC, at 8-1 3.
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Review of the maps for the Central Kitsap UGA Conceptual Plan for Wastewater

Conveyance and the Silverdale Conceptual Plan for Wastewater Conveyance (Plates i and
2, respectively, in the CKW Plan) illustrate the locations of existing, replacement and
future lift stations, force and gravity mains and collectors. Both maps show facilities
extending throughout the lengt and width of the respective UGA borders and parcels
located in relative proximity to the existing, replacement or future facilities. II appears to
the Board that the CKW Plan, if executed, will ensure that sanitary sewer faciliti-es will be
adequate and available to support existing and new urban development in the Silvcrdale
and Central Kitsap UGAs.

083Ige Suquamish If (June 5, 2008)
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The only criticism Petitioners offer for either of these UGAs is that Table SS.2 (Ordinance
No. 409-2008, at 16) indicates that "in 2012 there will be an unserved population of 1 i ,305
persons in the Central Kitsap Sewer Service Area (UGAl and 179 in Navy Yard City."
Petitioners Response, Footnote 15, at 7. Petitioners contend that 2012 is the end of the 20-

year planning horizon since the UGAs were initially designated in the County's 1994 and
1996 Plans. !d. at 6.

, This assertion is without merit for two reasons. First, as the County correctly notes, the
County's Comprehensive Plan was found compliant in 1998; therefore, the 20-year
planing horizon for this area ends in 2018, not 2012 as asserted by Petitioners. County
Response SSATC, at 7; See also Kitsap Citizens for Responsible Planning & Harless v.
Kitsap County (KeRP VI), CPSGMH Case No. 06-3-0007, Order Finding Compliance,
(Nov. 5, 2007f and Kitsap County v. CPSGMHB, 138 Wn. App. 863, 879-880, 158 P.3d
638 (2007). Second, the Board notes that Table SS.2 indicates that there will be no
unsewered population in 2025. Therefore, sometime between 2012 and 2025 the
remaining unsewered population will have adequate service made available. The GMA's
requirement for a six-year financing plan (covering 2012-2018 for the unexpanded Central
Kitsap UGA and the 2019-2025 financing plan for this recent UGA expansion) and the
GMA requirement to reassess thc land use element if probable funding falls short of
meeting existing needs, provide the necessary safeguards to assure the County's UGA,

_land use and capital facilities elements are coordinated and consistent RCW
36.70A070(3)(d) and (e).

The Board finds and concludes that the adoption of Ordinance No. 409-2008, as it rclates
to the Silverdale and Central Kitsap UGAs, complies with RCW 36.70A020(12) and
RCW 36.70A070(3). The Board will enter a Finding of Compliance and Rescind the
Determiation of Invalidity.

Gorst UGA:

Regarding the Gorst UGA, the Board stated in the FDO:

Regarding the Gorst UGA, the Board finds and concludes that the County
has not indicated how or who will address the septic system failure issue
(footnote omitted) for the Gorst area. Thus, the County should either
retract the UGA, increase densities, or obtain assurances that sanitary
sewer service will be adequate and available within the 20-year period for
these areas.

'In that Order the Board also concluded, at 9:

LAJrcas included in (CGA) expansion areas must have adequate rnbaIl services available
within 20 years of the area's date of inclusion in the UGA.

083ige Suquamish 11 (June 5, 2008j
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FDO, at 26, (emphasis supplied).

3 Again, the Board notes that of the choices mentioned, cach involve a reasscssment of the
entire UGA - existing and proposed expansion areas. Since the County does not serve the
Gorst area, it worked with Bremerton, the sanitary sewcr service provider, to obtain
assurances that sanitary sewer would be adequate and available for the entire Gorst UGA
within the 20-year planning horizon. The Bremcrton UGA Sewer Plan and Bremerton
Resolution 3049 discnssed supra, evidence this assurance. The Board notes that the

. Bremerton UGA Sewcr Plan includes the entire Gorst UGA. Compare Bremerton UGA
Sewer Plan, Figures I and 4 with the County's Comprehensive Plan Land Use Maps -
Figure 2. I and 2.2.
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Petitioners offer no comment or criticism of this remand action by the County.

The Board finds and concludes that thc adoption of Ordinance No. 409-2008, as it relates
to the Gorst UGA (including Attachment BJ, complies with RCW 36.70A.020(12) and
RCW 36.70A.070(3).The Board will cnter a Finding of Compliance and Rescind thc
Determination of Invalidity.

West Bremerton and Port Orchard UGAs - sanitary sewer:

Regarding the West Bremerton and Port Orchard UGAs, the Board stated in the FDO:

For the West Bremerton and Port Orchard UGAs, again, the County should
retract UGAs, increase densities, or obtain assurances that sanitary sewer
service wil be adequate and available within the 20-year planning period
for these areas. While the Board's analysis has focused on sewer services,
other capital facilities may be similarly deficient in providing service to
existing residents in the UGA. The CFE must take into account, through its
inventory and plan, the urban serviccs needed throughout the UGA, not just
on its developing fringe, over the 20-year planning period.

FDO, at 26 (emphasis supplicd).

Here again, the Board notcs that each of the choices offered in the FDO requires

consideration of thc entire UGA areas. As it did with the Gorst UGA, the County, which
docs not serve either area, sought and obtained assurances that santary sewer would be
adequate and available within the 20-year planning horizon for the West Bremerton and
Port Orchard UGAs.

For the West Bremerton UGA, the City of Bremerton provided the assurance. The
Bremerton UGA Sewer Plan and Resolution 3049 discussed supra, evidci:fce this
assurance. The Board notcs that the Bremcrton UGA Sewer Plan includes the entire West

083ige Suquamish JJ (June 5,2008)
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Bremerton UGA Compare Bremerton UGA Sewer Plan, Figures I and 3 with the
County's Comprehensive Plan Land Use Maps - Figure 2.1 and 2,2.

For the Port Orchard UGA, which is served by two different providers, the assurances are
given by the City of Port Orchard and the West Sound Utility District. The Port Orchard
UGA Sewer Plan and Port Orchard Resolution 034-07 discussed supra, evidence the
commitment of the City of Port Orchard; and the Sewer District UGA Plan and West
Sound Utility District Resolution 02-07 discussed supra, evidence the commitment of the

, Utility District. The Board notes that the Port Orchard Sewer UGA Plan and the Sewer
District UGA Plan cover the entire Port Orchard UGA Compare Port Orchard UGA
Sewer Plan, Figures 2, 5, 6, 9 and 10; and Sewer District UGA Plan, various maps with the
County's Comprehensive Plan Land Use Maps - Figure 2.1 and 2.2.

However, Petitioners raise two objections, one apparently to the original Bremerton UGA
and another to the Port Orchard UGA First, Petitioners contend that an area within the
city limits of Bremerton, along Marine Drive, has neither existing nor planned sewer
service; therefore the County's compliance efforts should be found noncompliant.
Petitioners Response SSATC, at 6-7. The County correctly notes, first, that this area is
within the City of Bremerton, which the GMA requires to be designated as a UGA; second,
the Bremerton UGA Sewer Plan includes a pump station at the access point to Marne
Drive to make the sewer accessible; and third, Petitioners' complaint should be lodged
against the City, not the County. County Reply SSA TC, at 10-11. The Board agrees with
the County.

Petitioners raise a second objection, claiming that an area along SE Salmonberry Road in
the Port Orchard UGA is neither presently sewered nor proposed for sewer by the West
Sound Sewer District; therefore, the County's compliance effort should be found
noncompliant. Petitioners Response SSATC, Footnote 17, at 7. In the Sewer Districts'
defense, the County notes that the District's Sewer Plan shows existing and proposed
sewer on three sides of the area noted by Petitioners, which illustratcs that service can be
made available, and that the northem portion of the area is a wooded County Park
requiring limited service. The County contends that Petitioners have not carred their
burden of proof on this issue. County Reply SSATC, at 11. Again, the Board agrees with
the County - Pctitioners have not carried their burden of proof in demonstrating

noncompliance with the GMA on this remand issue.

The Board finds and concludes that the adoption of Ordinance No. 409-2008, as it relates
to the West Bremerton and Port Orchard UGAs ¡including Attachment B, C and DJ,
complies with RCW 36.70A020(12) and RCW 36.70A070(3). The Board will enter a
Finding of Compliance and Rescind the Determination of Invalidity.

083ige Suquamish 11 (June 5, 2008)
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II. FINDING OF COMPLIANCE

Based upon review of the GMA, the August is, 2007 FDO, the September 13, 2007 Order
on Motion to Reconsider, the October 2S, 2007 Order on Motion to Clarify, Modify or
Rescind, the April 4, 2008 Compliance/Noncompliancc Order, Ordinance No. 409-2008
and Attachments, Ordinance No. 411-2008, the SA TC, the SSATC, the 2SSATC, the
briefing filed by thc parties, the arguments of the parties, and having deliberated on the
matter, the Board enters a Finding of Compliance and Rescission of Invalidity for

. Kitsap County in CpSGMH Case No. 07-3-0019c.

iv. ORDER

Based upon review of the GMA, the August is, 2007 FDO, the September 13, 2007 Order
on Motion to Reconsider, the October 2S, 2007 Order on Motion to Clarify, Modify or
Rescind, the April 4, 2008 Compliance/Noncompliance Order, Ordinance )/0. 409-2008
and Attachments, Ordinance No. 411-2008, the SATC, the SSATC, the 2SSATC, thc
briefing filed by the parties, the arguments of the parties, and having deliberated on the
matter, the Board ORDERS:

. Kitsap County's adoption of Ordinance No. 409-2008, and Attachments A-D,

has removed substantial interference with the GMA's Goals J 2 (RCW
36.70A020(12)j. Therefore, the Board rescinds the determination of
invalidity.

. Kitsap County's adoption of Ordinance Nos. 409-2008, with Attachments A-D

and Ordinance No. 411-2008 corrected the compliance deficiencies found by
the Board and the County now complies with the goals and requirements of the
GMA (RCW 36.70A020(12), RCW 36.70A070(3), and RCW 36.70A070(S)J
as set forth in the Board's August is, 2007 Final Decision and Order,

September 13, 2007 Order on Motion to Reconsider, and the April 4, 2008
Order Finding Partial Compliance (TDRs J and Finding Continuing

Noncompliance (RWIPJ and Finding Continuing Noncompliance and Invalidity
(Capital Facilities and UGAsj. The Board therefore enters a Finding of
Compliance for the matter of Suquamish Tribe, Xitsap Citizens for Responsible
Planning and Jerry Harless v. Xitsap County (Port Gamble S'Xlaliam Tribe-
Intervenor) with respect to the Petitioners' challenge.

. CpSGMHB Case No. 07-3-0019c is closed.

So ORDERED this Sth day of June, 2008.
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CENTRAL pUGET SOUND GROWTH M ::AGEMENT HEARINGS BOAR

"

David O. Earling
Board Member

&Íl/l1!~
Board Member

~fl~~
Margaret A. Pageler
Board Member

Note: This order constitutes a final order, as specified by RCW 36.70A.300, uness a pary
files a motion for reconsideration pursuant to WAC 242-02-832.8

8
Pursuant to RCW 36.70A.300 this is a final order orthe Hoard.

.&£onsideration. Pursuant to WAC 242-02-832, you have ten (J 0) days from the date of mailing of this Order to fie a motion for
reconsideration. 'f11e original and three copies of a motion for reconsideration, together with any argument in support thereof: shoul¿ be fileù
with the Board by mailing, faxing or otherwise delivering the origial and three copies of the motion for reconsideration directly to t1"1; Board,

with a copy served on all other paines of record. fjling means actual receiDt of the document at t11c Board office. RCW 34.05.010(6), WAC
242-02-240, WAC 242-020-330. TIie filing ora motion for reconsideration is not a prerequisite for filing a petition for judicial review.

Judicial Re~l~_\y. Any party aggreved by a final decision of the Board may appeal the decision to superior Court as provided by RCW
36.70A.300(5). Proceedings for judicial review may be instituted by filing a petition in superior Couit according to the procedures specified in
chapter 34.05 RCW, Part V, Judicial Review and Civil Enforcement. The petition for judicial review of Ih1S Order s11a11 be filed with the
appropiiatc Court and sered on the Board, the Offce of the Attomey General, and all partes within thir days afer service of the final order,
as provided in RCW 34.05.542. Service on the Board may be accomplished in person or by mail, but service on the Board means i,çt1.il

receint ofthe_.9ocumcnt at the Board 9mÇ~ within thirt days after service of the final order. A petition for judicial review may notbe served
on the Board by fax or by electronic maiL.

£~Di~. 'This Order was served on you the day it was deposited in thc United States maiL. RCW 34.05.010(19)
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APPENDIX A

On August 15,2007, the Central Puget Sound Growth Management Hearings Board issued
its Final Decision aJid Order (I'DO) in the above captioned case. Tn the FDO the Board
found the County's Capital Facility Plan, Rural Wooded Incentive Program, and Transfer
of Development Rights Program noncompliant with the GMA The Board entered a
determination of invalidity for all three noncompliant provisions. A compliance schedule
was established in the FDO. See FDO, at 64-67.

On September 13, 2007, the Board issued its "Order on Motion for Reconsideration." The
Board granted Petitioners' motion for reconsideration aJid invalidated five UGA expansion
areas 9 that were unsupported by urban services - sewer service - in the Capital Facility
Plan. See 9/13/07 Order.

On October 25, 2007, the Board issued its "Order on Motion to Clarify, Modify or
Rescind." The Board denied the County's request to modify the Board's decision
pertaining to the five UGA expansion areas. See 10/25/07 Order.

On January 29, 2008, the Board issued its "Order Denying Motion for Extension of
Compliance Period." The County stated that it needed more time to comply regarding the
CFp and UGAs and asked that the i 80-day deadline set forth in the FDa be extended.
Citing statutory limitations, the Board denied the County's request. See 1/29/08 Order.

On March 24, 2008, the Board conducted the Compliance Hearing. At the hearing the
County filed "Kitsap County's Supplemental Statement of Actions Taken to Comply;"
"Respondent's Supplemental Compliance Index to the Record," noting 49 items; and 7

attached Exhibits. 10

On April 4, 2008, the Board issued its "Order Finding Partial Compliance and Finding
Continuing Noncompliance (RWIPJ and Finding Continuing Noncompliance and
Invalidity (Capital Facilities and UGAsj."

On May 7,2008, the Board received "Petitioners' Response to Kitsap County's March 24,
2008 Supplemental Statement of Actions Taken to Comply." This filing was timely and
was filed in response to the Capital Facilities and UGA remand issues.

On May 14, 2008, the Board received "Respondent's Reply to Petitioners' Response to the
County's Supplemental Statement of Actions Taken to Comply." This filing was timely.

9 The invalidated UGA expansion areas arc: Silverdale, Central Kitsap, West Bremerton, Gorst, and Port

Orchard,
10 The attached Exhbits to the SSATC are as follows: Ordinance No, 409-2008 ¡Ex. I - Index #24J; Central

Kitsap Wastewater GMA Compliance Plan, February 2008 lEx. AJ; City of Brernerton Resolution No, 3049
and City of Bremerton Sewer UGA Planning, February 2008 ¡Ex. BJ:City of Port Orchard Resolution No.

034-07 lEx. CJ; West Sound Utility District Resolution 02-07 ¡Ex. DJ; Ordinance No. 410-2008 (Ex. II
Index #49J; and Comment letter from Danny Horovitz ¡lndex #20J,
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On May 7, 2008, the County filed "Kitsap County's Second Supplemental Statement of
Actions Taken to Comply," with two attached Exhibils11 This filing was timely.

On May 13, 2008, the Board received "Petitioners' Suquamish Tribe and Kitsap Citizens
for Responsible Planning and Intervenor Port Gamble S'Klallam Tribe's Motion to
Supplement the Second Supplemental Compliance Index to the Record," with two attached
proposed Exhibits. 12 .
On May 14, 2008, the Board received "Petitioners' Suquamish Tribe and Kitsap Citízens
for Responsible Plannng and Intervenor Port Gamble S'Klallar Tribe's Responsc to
Kitsap County's Second Supplemental Statement of Actions Taken to Comply."

Also, on May 14, 2008, the Board received "Kitsap County's Opposition to Petitioners'
Motion to Supplement the Record Re: County's Second Statement of Actions Taken to
Comply and Motion to Strike."

On May 19, 2008, the Board conducted the Second Compliance Hearing, at 10:00 a.m. at
the Chief Sealth Training Center, 20th Floor, 800 Fift Avenue, Seattle, Washington.

Board Member Edward G. McGuire presided. Board members David O. Earling and
Margaret A. Pageler, and Board Attomey Julie Ainsworth-Taylor also attended. Pro se
Petitioner Jerry Harless participated as did Melody Allen, reprcsenting the Suquamish
Tribe, and Tom Donnelly, representing Kitsap Citizens for Responsible Planning, Lauren
Rasmussen paricipated for Intervcnor Port Gamble S'Klallam Tribe. SheJ1ey E. Kneip
represented Respondent Kitsap County. Also attending the hearing were Eric Brown and
Nancy Povonano-Geennan of Kitsap County. Court reporting services were provided by
Rcbecca L Mayse of Byers and Anderson, Inc. The Second Compliance Hearing

adjoumed at 11 :50 a.m.

11 The attached Exhibits to the SSATC2 arc as follows: Oidinance No, 411-2008, amending the RWIP lEx.

AJ; and Rural \flooded Incentive and TDR Programs -~ GMA Evaluation - the "Goal Harmonizin~Document" lEx. Bj. -
12 The attached proposed Exhibits aie: Resolution 078-2008, Adopting the County's 2007 Buildable Lands

Report; and the 2007 Buildable Lands Report.

0831ge Suquamish II (June 5,2008)

08-3-0019c Order Finding Compliance
Page 18 oflS Central Puget Sound

Growth Management Hearings Board
800 Fifth Avenue, Suite 2356, Seattle, W A 98104

TeL. (206) 389-2625 Fax (206) 389-2588



CPSGMHB Case No. 07-3-0019c
Suquamish Tribe II, et ai.,

v.

Kitsap County
DECLARATION OF SERVICE:

I certify that 1 mailed a copy of the Ordcr Finding Compliance to the persons and
addresses listed hereon, postage prepaid, in a receptacle for United States mail at Seattle,
Washington, on June 5, 2008.

Signed:~~~
Pr 360/394-8489 phone 360/598-4293 fax
Suquamish Trzbe
mallen(G)suauamis h. nsn. us

Melody Allen
Tribal Attorney
18490 Suquamish Way
P.O. Box 498
Suquamish, W A 98392

Pr 360/459-6558 phone
Harless
ilharless(cô wavecable. com

Jerr Harless

P.O. Box 8572
Port Orchard, WA 98366

Pr 206/876-3 I 29
KCRP
tdon nellv(wsilverlink. net

Tom Donnelly
Kitsap Citizens for Responsible Planning
i 0922 Horizon Lane ESE
Port Orchard, W A 98366

Ri 360/337-4992 phone 360/337-7083 fax
skneiD(dco.kztsaD. wa. us
lnickel(àco.kitsaD. WQ. us

Lisa J. l\ickel & Shelley E. Kneip
Kitsap Co. Deputy Prosecuting Attnys.
614 Division Street, MS-35A
Port Orchard, WA 98366-4676

¡r-Port Gamble S/Klallam Tribe
206/623-0900 phone 206/623-1432 fax

lauren(jrasmussen-law. com

Lauren P. Rasmussen
Attomey at Law
1904 Third Avenue, Suite 1030

Seattle, WA 98101-1 170

PR 206/264-8600 phone 206/264-9300
KCRP
bricklin(àJbnd--law. com

David A. Bricklin
Bricklin Newman Dold, LLp
1001 411 Avenue, Suite 3303

Seattle, WA 98154


