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Introduction

The purpose of this report is intended to provide a conceptual approach and
analysis of possible interim measures that may be associated with the Kitsap
County Urban Growth Expansion Area 180 day moratorium implemented on
September 24, 2007. The September 24, 2007 moratorium instituted by the
Board of County Commissioners was the result of a September 13, 2007 Central
Puget Sound Growth Management Hearings Board (CPSGMHB) decision,
invalidating the Capital Facilities Element of the 2006 Kitsap County
Comprehensive Plan and the corresponding expansions of the Urban Growth
Areas. The possible interim measures discussed are described and analyzed in
light of the potential consequences or risks that may be associated with each
measure.

e ORDINANCE NO. 397-2007

AN ORDINANCE IMPOSING A 180-DAY MORITORIUM ON THE
ACCEPTENCE OF NEW APPLICATIONS FOR DEVELOPMENT PERMITS IN
THE 2006 "EXPANSION AREAS" OF THE FOLLOWING UGAS:
SILVERDALE, CENTRAL KITSAP, WEST BREMERTON, GORST AND PORT
ORCHARD; ESTABLISHING A DATE FOR PUBLIC HEARING ON SUCH
MORITORIUM; DECLARING AND EMERGENCY AND PROVIDING FOR AN
IMMEDIATE EFFECTIVE DATE.

(For complete Ordinance language, please see Attachment A).

On September 24, 2007 through formal motion (3-0 vote), the Board approved a
ordinance pursuant to RCW 36.70.795 and RCW 36.70A.390 to impose an
emergency moratorium directed staff to provide an analysis of the various
alternatives for the implementation of an emergency Moratorium, as provided for
under the Revised Code of Washington, the Growth Management Act, and from
the Central Puget Sound Growth Management Hearings Boards decisions.

Location

The development moratorium is applicable to the Urban Growth Areas (UGA)
expanded during the 2006 Kitsap County Comprehensive Plan 10-Year update
and include portions of the Silverdale, Central Kitsap, West Bremerton, Gorst and
Port Orchard Urban Growth Areas. Maps of the affected urban growth areas
and zoning for those parcels are provided in Attachment B.

Staff Report Executive Summary:

The basis of this report is derived from existing provisions within the Kitsap
County Code, from advice provided by the Kitsap County DCD Management
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team and other Kitsap County departments. The conceptual approach and
analysis of possible interim measures below has been provided at the October 2,
2007 request of the DCD management team. Each Alternative discussion
provides a one-line description of the alternatives and the pros and cons that
may be associated with that particular alternative. Additional description and
discussion of each Alternative is provided in further detail in the Interim
Moratorium Alternatives Full Discussion and Analysis chapter below.

ALTERNATIVE

PROS

CONS

NOTES

Alternative 1:
Maintain Moratorium

Minimizes Confusion,
ensures consistency
with Hearings Board
rulings and ensures
no wasted staff or
developer resources
on projects that are
unable to be
completed.

Temporarily prohibits
development from
proceeding. Creates
temporary lull in permit
intake/fee collection.
Creates application surge
upon date moratorium is
lifted.

Board must hold a
public hearing and
ratify ordinance,
may need to adopt
additional findings
of fact.

Alternative 2:
Lift Moratorium

Allows development
to proceed.

May create vesting /
processing confusion,
may waste DCD staff or
developer resources on
projects that are unable
to complete, & may
negatively affect Hearings
Board response. May
result in urban
development in areas
outside UGAs if UGA
boundaries are later
retracted.

New Board of
County
Commissioner
"Action" will begin
new appeal period.

Alternative 2-A:
Lift Moratorium for
specific UGAs

Allows development
to proceed in limited
areas based upon
sewer providers.

May create vesting /
processing confusion,
may waste DCD staff or
developer resources on
projects that are unable
to be completed, & may
negatively affect Hearings
Board response.

New Board of
County
Commissioner
"Action" will begin
new appeal period.

Alternative 3-A:
Allow Development
within 200 feet of
existing sewer line

Allows development
to proceed in limited
areas consistent with
Kitsap County Code
and Washington
State RCWs.

May create vesting /
processing confusion,
may waste staff or
developer resources on
projects that are unable
to be completed, & may
negatively affect Hearings
Board response.

New Board of
County
Commissioner
"Action” will begin
new appeal period.
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ALTERNATIVE PROS CONS NOTES
Alternative 3-B: Allows development May create vesting / New Board of
Allow Development to proceed in limited processing confusion, County

within 500 feet of
existing sewer line

areas consistent with

the 2004 Updated
Land Capacity
Analysis (ULCA)
methodology.

may waste staff or
developer resources on
projects that are unable
to be completed, & may
negatively affect Hearings
Board response.

Commissioner
"Action" will begin
new appeal period.

Alternative 4. Sewer
Feasibility Plan from
Public Works
Department

Allows development
to proceed in limited
areas with Public
Works approval.

May create vesting /
processing confusion,
may waste staff or
developer resources on
projects that are unable
to be completed, & may
negatively affect Hearings
Board response. May
result in urban
development in areas
outside UGAs if UGA
boundaries are later
retracted.

New Board of
County
Commissioner
"Action” will begin
new appeal period.

Alternative 5: Sewer
Development
Agreement with Public
Works Department

Allows development
to proceed in limited
areas with Public
Works Approval.

May create vesting /
processing confusion,
may waste staff or
developer resources on
projects that are unable
to be completed, & may
negatively affect Hearings
Board response. May
result in urban
development in areas
outside UGAs if UGA
boundaries are later
retracted.

New Board of
County
Commissioner
"Action” will begin
new appeal period.

Alternative 6: Consider
Adoption of "Urban
Holding Zones" for
invalid Urban Growth
Areas.

Allows development
to proceed in limited

areas with provisions
for a phased or tiered

approach.

Land use & densities may
be more restrictive than
the previous rural
designations. Will
require significant
additional planning and
public process associated
with phased boundary
lines. May require an
addendum Environmental
Impact Statement for
SEPA impacts and new
development regulations.

New Board of
County
Commissioner
"Action" will begin
new appeal period.
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INTERIM MORATORIUM ALTERNATIVES FULL DISCUSSION
AND ANALYSIS:

Alternative 1: Maintain the 180 day Moratorium intact and
unchanged until the lifting of invalidity for each
Urban Growth Area.

Description:
The moratorium was imposed upon the acceptance of any new application

for permits within the portions of the following Urban Growth Areas that
were expanded by the Ten Year Comprehensive Plan Update adopted on
December 11, 2006: Silverdale, Central Kitsap, West Bremerton, Gorst,
and Port Orchard. The moratorium does not apply to development permit
applications for items specified in Ordinance KC 397-2007 (please see
attachment A).

Specific provisions that may be required:

Maintenance and upholding of Ordinance No 397-2007, as written, for the
full 180 days until March 23, 2008 or sooner if invalidity is lifted for each
Urban Growth Area.

Analysis associated with measure:

This alternative provides the maximum protection for Kitsap County to
comply with Washington State RCW 36.70A.302 and to reduce possible
confusion over the effect of the Central Puget Sound Growth Hearings
Board's decision and to prevent the unnecessary expenditure of resources
by preventing the County from accepting development permits within the
invalidated areas. The existing moratorium was identified within the
October 9, 2007 Kitsap County Request for clarification, modification, or
rescission (Please see Attachment C), as an immediate response to the
September 13, 2007 Central Puget Sound Growth Management Hearings
Board decision of invalidity concerning the expanded UGAs. No further
action needed except the hearing slated for November 5, 2007. The
Board may possibly want to adopt additional findings of fact to support the
moratorium ordinance.

DCD Department Recommendation:

The Department recommendation would be to maintain the Board of
County Commissioners moratorium ordinance 397-2007 for the full 180
days or until the invalidity is lifted by the Central Puget Sound Growth
Management Hearings Board.
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Alternative 2 Consider complete rescission and lifting of the
180 day Moratorium.

Description of measure

The alternative is to completely remove the moratorium that was imposed
upon the acceptance of any new application for permits within the portions
of the following Urban Growth Areas that were expanded by the Ten Year
Comprehensive Plan Update adopted on December 11, 2006: Silverdale,
Central Kitsap, West Bremerton, Gorst, and Port Orchard.

Specific provisions that may be required:

Will require approval of an ordinance that rescinds Ordinance KC 397-
2007 (please see attachment A) or at minimum modifies the effective
period of the moratorium ordinance (KC 397-2007, Section 4) to a date
specific that is less than 180 days. May require creation of a waiver
document for developer signature providing full assumption of risks and
release of liability for Kitsap County. Additional provisions would need to
ensure no vesting of development applications occurs outside approved
Urban Growth Areas and that complete financial assurances that
infrastructure will be in place within required timelines.

Analysis associated with measure

This alternative may alleviate immediate concerns regarding development
permit processing but may expose the development community and
Kitsap County to the unnecessary expenditure of resources without the
ability to approve development applications within the invalidated areas.
This potentially shifts the burden of risk to the developers for allowing
development to continue processing without clarification over the effect of
the Central Puget Sound Growth Hearings Board's decision regarding the
invalidity. Lifting of the moratorium prior to a response from the October 9,
2007 Kitsap County Request for clarification, modification, or rescission
(Please see Attachment B), may also potentially negatively impact the
Hearings Board response of that request for clarification, modification, or
rescission. If the County ultimately determines that UGA boundaries need
to be retracted, lifting of the moratorium may result in urban development
outside UGA boundaries, and/or the extension of urban governmental
services outside the UGA boundaries.

DCD Department Recommendation:

The Department recommendation would be to not propose rescission or
lifting of the Board of County Commissioners moratorium ordinance 397-
2007 prior to a response is received from the Central Puget Sound Growth
Management Hearings Board to the October 9, 2007 Kitsap County
Request for clarification, modification, or rescission (Please see
Attachment B).
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Alternative 2-A: Description of Alternative for lifting Moratorium for
Individual Urban Growth Areas.

The alternative is to remove the moratorium that was imposed upon the
acceptance of any new application for permits within Urban Growth Areas
that are not directly provided sewer by Kitsap County and are provided
urban services by Municipal Jurisdictions or Utility Districts, specifically:
West Bremerton, Gorst, and Port Orchard.

Specific provisions that may be required:

Will require approval of an ordinance that rescinds or modifies Ordinance
KC 397-2007 (please see attachment A) changing the effective area of the
moratorium ordinance (KC 397-2007, Section 4) or applying it only to
Urban Growth Areas that meet the specific criteria of Kitsap County direct
sewer service. Similar to other alternatives, this may require creation of a
waiver document for developer signature providing full assumption of risks
and release of liability for Kitsap County. Additional provisions would need
to ensure no vesting of development applications occurs outside approved
Urban Growth Areas and that complete financial assurances that
infrastructure will be in place within required timelines.

Analysis associated with measure

This alternative may alleviate immediate concerns regarding development
permit processing but may expose the development community and
Kitsap County to the unnecessary expenditure of resources without the
ability to approve development applications within the invalidated areas.
This potentially shifts the burden of risk to the developers and the
municipal jurisdictions / utility providers for allowing development to
continue processing without clarification over the effect of the Central
Puget Sound Growth Hearings Board's decision regarding the invalidity.
Lifting of the moratorium prior to a response from the October 9, 2007
Kitsap County Request for clarification, modification, or rescission (Please
see Attachment B), may also potentially negatively impact the Hearings
Board response of that request for clarification, modification, or rescission.
If the County ultimately determines that UGA boundaries need to be
retracted, lifting of the moratorium may result in urban development
outside UGA boundaries, and/or the extension of urban governmental
services outside the UGA boundaries. However, this risk could be
minimized by only retracting in areas without currently sewer service.

DCD Department Recommendation:

The Department recommendation would be to not propose modification,
rescission, or lifting of the Board of County Commissioners moratorium
ordinance 397-2007 prior to a response is received from the Central Puget
Sound Growth Management Hearings Board to the October 9, 2007

Capital Facilities Sept. 24, 2007 Moratorium Staff Report October 18, 2007
Page 7 of 22



Kitsap County Request for clarification, modification, or rescission (Please
see Attachment B).

Alternative 3 Consider revision of the Moratorium Ordinance to allow
processing of land use applications within certain
distance of an existing sewer as of September 14, 2007.

Description of measure

This alternative would include the modification of the moratorium language
specified in Ordinance 397-2007 to specifically include an addition to
Section 2 of that ordinance which would allow processing of development
applications that are within a certain distance of existing sewer
infrastructure as of September 14, 2007. Two proposed distances, 200
feet and 500 feet from sewer are provided an independent analysis below.
In either provision, the specificity of the parcels that may participate in land
use applications is important and the required exclusion in any
development applications of adjacent parcels beyond the proposed
distance may need to be clearly specified in the ordinance modification.

3A. Description of Alternative within 200 feet

An alternative that would include the modification to the Ordinance to
allow processing of new development application within 200 feet of
existing sewer infrastructure as of September 14, 2007. The distance of
200 feet is specified under Washington Administrative Code: WAC 246-
272A-0025 (5) and consistent with Kitsap County Code Section 13.12.020.

WAC 246-272A-0025 Connection to public sewer system.
(1) When adequate public sewer services are available within two
hundred feet of the residence or facility, the local health officer, upon the
failure of an existing on-site sewage system may:
(a) Require hook-up to a public sewer system; or
(b) Permit the repair or replacement of the on-site sewage system
only if a conforming system can be designed and installed.

(2) Except as noted in subsection (1) of this section, the owner of a failure
shall abandon the OSS under WAC 246-272A-0300 and connect the
residence or other facility to a public sewer system when:
(a) The distance between the residence or other facility and an
adequate public sewer is two hundred feet or less as measured
along the usual or most feasible route of access; and
(b) The sewer utility allows the sewer connection.

(3) The owner of a residence or other facility served by a system meeting
the requirements of Table IX of this chapter shall abandon the OSS
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according to the requirements specified in WAC 246-272A-0300, and
connect the residence or other facility to a public sewer system when:
(a) Connection is deemed necessary to protect public health by
the local health officer;
(b) An adequate public sewer becomes available within two
hundred feet of the residence or other facility as measured along
the usual or most economically feasible route of access; and
(c) The sewer utility allows the sewer connection.

(4) Local boards of health may require a new development to connect to a
public sewer system to protect public health.

(5) Local boards of health shall require new development or a
development with a failing system to connect to a public sewer system
if it is required by the comprehensive land use plan or development
regulations.

KCC 13.12.020 Connection with public sewer required.

@) The owner of any building presently existing or under construction
which is or will be situated within two hundred feet of a public sewer shall
connect such building to a public sewer by means of a building sewer;
provided, no such connection shall be required or allowed unless the sewage
system into which the sewage would be discharged has the capacity to
handle the additional sewage; and, provided further, no such connection shall
be required or allowed unless the public sewer lines are of a type designed to
accommodate the connection of building sewers; and, provided further, no
such connection shall be required or allowed unless the connection would be
consistent with the Kitsap County comprehensive plan and particularly the
water and sewer elements thereof.

Analysis associated with measure

The provision to allow development applications within 200 feet of existing
sewer infrastructure as of September 14, 2007 may be of less risk to
appeal as it is consistent with both existing Kitsap County Code 13.12.020
and the existing provisions of the Washington Administrative Code.
Department resources may be expended unnecessarily in processing
these applications, as distances to individual parcels 200 foot are
challenged for each development project with need for individual staff
verification, or through boundary line adjustment processes, parcels are
"creatively" brought within 200 feet of an existing sewer line. If the County
ultimately determines that UGA boundaries need to be retracted, lifting of
the moratorium may result in urban development outside UGA boundaries,
and/or the extension of urban governmental services outside the UGA
boundaries. However, this risk could be minimized by only retracting in
areas without currently sewer service.

DCD Department Recommendation:
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Department recommendation would be to not include modifications to the
moratorium ordinance that would allow accepting of development
applications within 200 feet of existing sewer infrastructure as of
September 14, 2007, unless a favorable response is received from the
Central Puget Sound Growth Management Hearings Board to the October
9, 2007 Kitsap County Request for clarification, modification, or rescission
(Please see Attachment B).

3B. Description of measure within 500'

An alternative that would include the modification to the Ordinance to
allow processing of new development application within 500 feet of
existing sewer infrastructure as of September 14, 2007. The distance of
500 feet is consistent with the methodology provided under the 2005
Kitsap County Updated Land Capacity Analysis and is discussed in the
element of the 2007 Kitsap County Buildable Lands Report.

2007 Kitsap County Draft Buildable Lands Report: Appendix A (page 8)
The CAG took testimony from all the sanitary sewer service providers in
the UGASs as to capacity and their 6-year and 20-year facility and
conveyance improvement plans. The sewer providers all indicated that
they had adequate treatment capacity for the 20-year planning period but
the issue of concern about the ability to accommodate new growth was
conveyance of sewage. The only existing viable mechanisms to extend
sewer mains into currently unsewered areas of the UGASs to
accommodate growth is through ULID formation or by developer
extension. The former of which is extremely difficult to do in areas of
fragmented land ownership (often the case in areas with a prevalence of
small lots) and the latter of which is often infeasible, according to
testimony from developers, due to the lack of remaining large vacant
parcels in the UGAs where sufficient density is available to make sewer
extension feasible based on development economies-of-scale.

Staff and the CAG prepared and evaluated numerous options for
measuring sewer constraint based on available GIS data. Consensus was
that the selected option that included “tiered” reduction factors based on
zoning and distance of the parcel from the sewer main best utilized the
existing data and was the most reflective of actual constraint, insofar as
the ULCA can accurately assess without site-specific parcel analysis. The
recommended methodology is designed to reflect the impact of lack of
sewer on otherwise buildable lands while acknowledging:

* the need to plan for a 20-year land supply;

« the presumption that as land values increase over the planning period,
sewer extension will become more

feasible; and

« consideration of “reasonable measures” that could be taken to increase
feasibility of sewer extension within
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the current UGAs (e.g., upzoning, public subsidy of sewer construction,
etc.).

A “ground truthing” exercise was incorporated in the analysis that
included average cost assumptions to construct sewers as a means to
better define the actual sewer feasibility threshold based on “real world”
data in the current UGAs. The average cost assumptions for sewer and
pump station construction were based on actual developer experience
and were reviewed by the Kitsap County Department of Public Works.
The “ground truthing” analysis incorporated parcel size as a third
component of the feasibility analysis. The analysis identified the various
parcel sizes needed in each respective residential zone (based on
distance from the closest sewer main in 500 foot intervals) in order to
maintain the feasibility threshold of developing and sewering 20 lots at a
distance of at least 2500 feet from the closest existing sewer main.
Minimum parcel sizes needed to maintain feasibility are reduced equally
by 25% for each of the four 500-foot intervals (i.e., ¥ reduction in
minimum parcel size needed to maintain feasibility for each of the four
subsequent 500 foot ‘distance from sewer main’ intervals in each zone
from 500-2500 feet). There is no minimum parcel size constraint applied if
the parcel is less than 500 feet from an existing sewer main.

Analysis associated with measure

The provision to allow development applications within 500 feet of existing
sewer infrastructure as of September 14, 2007 may be more difficult as it
is not codified in Kitsap County Code nor referenced in the Washington
Administrative Code. The sole basis of the proposed 500 foot
methodology for sewer provision lies within the 2004-2005 Kitsap County
Updated Land Capacity Analysis and associated public process. Similar
to Alternative 3-A, department resources may be expended unnecessarily
in processing these applications, as distances to individual parcels 500
foot are challenged for each development project with need for individual
staff verification, or through boundary line adjustment processes, parcels
are "creatively" brought within 500 feet of an existing sewer line. If the
County ultimately determines that UGA boundaries need to be retracted,
lifting of the moratorium may result in urban development outside UGA
boundaries, and/or the extension of urban governmental services outside
the UGA boundaries. However, this risk could be minimized by only
retracting in areas without currently sewer service.

DCD Department Recommendation:

Department recommendation would be to not include modifications to the
moratorium ordinance that would allow accepting of development
applications within 500 feet of existing sewer infrastructure as of
September 14, 2007, unless a favorable response is received from the
Central Puget Sound Growth Management Hearings Board to the October
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9, 2007 Kitsap County Request for clarification, modification, or rescission
(Please see Attachment B).

ALTERNATIVE 4. Consider revision of the Moratorium Ordinance to allow
processing of land use applications with feasibility
review by Kitsap County Public Works Department
based upon Kitsap County Code Section 13.12.025

Description of measure

The alternative would propose a revision to the moratorium ordinance to
allow the processing of land use applications that have an approved
feasibility review by the Kitsap County Public Works Department. The
provision would allow a case-by-case analysis of proposed sewer
infrastructure to be included as a component of the development
application and, upon Public Works Department review and approval,
allow applications to proceed and process through the Department of
Community Development without vesting rights or grantee of approval
prior to lifting of invalidity for specific Urban Growth Area by the Central
Puget Sound Growth Hearings Board.

13.12.025 Sewer connection feasibility review.

Developments proposing septic tanks within urban and semi-urban
designations on the county's comprehensive land use plan shall be subject to
review for determination of sewer feasibility by the Kitsap County department
of public works. If the determination is that sewers are feasible, the county
may require the development to connect to an existing sewer system; or, if
public sewer lines are not presently available, allow use of individual or
community septic tanks and other facilities as may be required by the
department of public works.(Res. 132-1984, 1984)

Analysis of measure:

The alternative would allow development applications with approved
sewer connection feasibility review by the Kitsap County Public Works
Department. This alternative is based primarily upon Kitsap County Code
Section 13.12.025 and may be subject to further legal review, as
components of Title 13 predated the 1998 Kitsap County Comprehensive
Plan and may have not been updated for consistency with the Growth
Management Act and/or current comprehensive plan policies and
development regulations. This would create additional and likely
unnecessary work by County staff, who may not have sufficient capital
facilities planning information or financial information to be able to approve
the sewer connection prior to completion of the Kitsap County Public
Works Comprehensive Sewer Plan estimated for August 2008. If the
County ultimately determines that UGA boundaries need to be retracted,
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lifting of the moratorium may result in urban development outside UGA
boundaries, and/or the extension of urban governmental services outside
the UGA boundaries. However, this risk could be minimized by only
retracting in areas without currently sewer service.

Staff Recommendation:

Staff recommendation would be to not propose revision of the Moratorium
Ordinance to allow processing of land use applications with feasibility
review by Kitsap County Public Works Department based upon Kitsap
County Code Section 13.12.025 prior to either a response is received from
the Central Puget Sound Growth Management Hearings Board to the
October 9, 2007 Kitsap County Request for clarification, modification, or
rescission (Please see Attachment B) or completion of the Kitsap County
Public Works Comprehensive Sewer Planning document anticipated in
August 2008.

ALTERNATIVE 5. Consider revision of the Moratorium Ordinance to allow
processing of land use applications with interim "Sewer
Assessment Agreements” based upon Kitsap County
Code Section 13.12.090

Description of measure

The alternative would propose a revision to the moratorium ordinance to
allow processing of land use applications with the approved "sewer
assessment agreement” by the Kitsap County Public Works Department.
The provision would allow a case-by-case analysis of proposed sewer
infrastructure to be included as a component of the development
application and, upon Public Works Department review and approval of an
appropriate development agreement, allow applications to proceed and
process through the Department of Community Development without
vesting rights or grantee of approval prior to lifting of invalidity for specific
Urban Growth Area by the Central Puget Sound Growth Hearings Board.

13.12.090 Sewer service - Where not required
(a) Where the owner of a building is not required to connect to a public
sewer pursuant to Section 13.12.020, the lawful mandate of a utility local
improvement district, the lawful mandate of the Kitsap County planning
commission, or any other lawful order or mandate, the owner may elect to
connect to a public sewer upon agreement with board. Such agreement
shall be known as a "sewer assessment agreement.”
(b) The board shall not enter into a sewer assessment agreement unless
the sewer treatment facilities can adequately provide the additional sewer
service.
(c) A sewer assessment agreement shall provide:
(1) That the owner have full authority to bind the property on which
the building is located with the terms and covenants contained in the
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contract;
(2) That the owner shall abide by the laws and regulations of the
county appertaining to sewers and that the owner shall duly and
regularly pay for sewer service as shall from time to time be fixed by
the board,;
(3) That the property on which the building is situated shall be subject
to liens, penalties and interest for nonpayment of sewer service
charges;
(4) That the building on which the property is situated shall be
provided with sewer service;
(5) Other terms agreeable to the owner and the board.
(d) Subsequent to the execution of a sewer assessment agreement, it
shall be filed with the Kitsap County auditor.

Analysis of measure

The provision would allow development applications with approved sewer
connection feasibility review by the Kitsap County Public Works
Department. This alternative is based primarily upon Kitsap County Code
Section 13.12.090 and may be subject to further legal review, as
components of Title 13 predated the 1998 Kitsap County Comprehensive
Plan and may have not been updated for consistency with the Growth
Management Act and/or current comprehensive plan policies and
development regulations. This would create additional and likely
unnecessary work by County Public Works staff, who may not have
sufficient capital facilities planning information or financial information to
be able to approve the sewer connection prior to completion of the Kitsap
County Public Works Comprehensive Sewer Plan estimated for August
2008. Given that the “sewer assessment agreement” is binding on the
County, it would be risky to enter into them when the County is under an
order of invalidity. If the County ultimately determines that UGA
boundaries need to be retracted, lifting of the moratorium may result in
urban development outside UGA boundaries, and/or the extension of
urban governmental services outside the UGA boundaries. However, this
risk could be minimized by only retracting in areas without currently sewer
service.

Department Recommendation:

Department recommendation would be to not propose revision of the
Moratorium Ordinance to allow processing of land use applications with
interim "Sewer Assessment Agreements” based upon Kitsap County Code
Section 13.12.090 prior to either a response is received from the Central
Puget Sound Growth Management Hearings Board to the October 9, 2007
Kitsap County Request for clarification, modification, or rescission (Please
see Attachment B) or completion of the Kitsap County Public Works
Comprehensive Sewer Planning document anticipated in August 2008.
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ALTERNATIVE 6. Consider Adoption of "Urban Holding Zones" for invalid
Urban Growth Areas.

Description of measure:

This Alternative includes the adoption of "Urban Reserve" or similar urban
holding area Comprehensive Land Use Designations and Zoning for
Urban Growth expansion Areas that have been determined as invalid by
the Central Puget Sound Growth Management Hearings Board. This may
also require an independent comprehensive plan amendment to institute
the "Urban Reserve" or similar urban holding areas for these parcels.

Analysis of measure

This alternative would phase development. The first tier would likely be
the closest to the pre-Ten Year Update UGA boundaries and the other
tiers would move outward from there. This alternative would allow some
development to go forward (similar to Alternative 3), and would effectively
place a moratorium on the outer tiers until such time as those are allowed
to be developed. This alternative may not meet the desired results in that
densities and land uses generally allowed for urban holding areas (1
dwelling unit per 10 acres) may be more restrictive than the previous rural
designations that were in place prior to 2006. Additionally, this alternative
may require significant additional planning associated with the
development of the phase tiering boundary lines, public process
associated with that determination of boundaries, an addendum
Environmental Impact Statement to address the environmental and SEPA
impacts of this alternative and the promulgation of new development
regulations.

Department Recommendation:
Department recommendation would be to not propose adoption of "Urban
Holding Zones" for invalid Urban Growth Areas.

The elements of the possible interim moratorium measures are conceptual and
proposed as point of reference to begin the discussion and analysis regarding
the most efficient and effective manner to accomplish the tasks and goals at
hand. In conclusion, the intent of this memo is to serve as an organization
framework and analysis for completion of this project and provision of a solution
that best benefits the citizens of Kitsap County.

Moratorium Statutes

The enablement and requirements for counties to enact moratoria are contained
in the Revised Code of Washington (RCW) Sections 36.70.795 and 36.70A.390.
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RCW 36.70.795 Moratoria, interim zoning controls — Public
hearing — Limitation on length.

A board that adopts a moratorium, interim zoning map, interim zoning ordinance, or
interim official control without holding a public hearing on the proposed moratorium,
interim zoning map, interim zoning ordinance, or interim official control, shall hold a public
hearing on the adopted moratorium, interim zoning map, interim zoning ordinance, or
interim official control within at least sixty days of its adoption, whether or not the board
received a recommendation on the matter from the commission or department. If the
board does not adopt findings of fact justifying its action before this hearing, then the
board shall do so immediately after this public hearing. A moratorium, interim zoning
map, interim zoning ordinance, or interim official control adopted under this section may
be effective for not longer than six months, but may be effective for up to one year if a
work plan is developed for related studies providing for such a longer period. A
moratorium, interim zoning map, interim zoning ordinance, or interim official control may
be renewed for one or more six-month periods if a subsequent public hearing is held and
findings of fact are made prior to each renewal.

RCW 36.70A.390 Moratoria, interim zoning controls — Public
hearing — Limitation on length — Exceptions.

A county or city governing body that adopts a moratorium, interim zoning map, interim
zoning ordinance, or interim official control without holding a public hearing on the
proposed moratorium, interim zoning map, interim zoning ordinance, or interim official
control, shall hold a public hearing on the adopted moratorium, interim zoning map,
interim zoning ordinance, or interim official control within at least sixty days of its
adoption, whether or not the governing body received a recommendation on the matter
from the planning commission or department. If the governing body does not adopt
findings of fact justifying its action before this hearing, then the governing body shall do
so immediately after this public hearing. A moratorium, interim zoning map, interim
zoning ordinance, or interim official control adopted under this section may be effective
for not longer than six months, but may be effective for up to one year if a work plan is
developed for related studies providing for such a longer period. A moratorium, interim
zoning map, interim zoning ordinance, or interim official control may be renewed for one
or more six-month periods if a subsequent public hearing is held and findings of fact are
made prior to each renewal.

Findings of Fact

After careful consideration of statutory requirements for the potential designation
of a moratorium, the following summary of findings are provided to assist/guide
the decision making process. Therefore, based on the research conducted for
this effort, the findings are as follows:

Moratorium Findings:

1. The Growth Management Act (GMA), pursuant to RCW 36.70A.130(3),
requires Kitsap County to “review, at least every ten years, its designated
urban growth area or areas, and the densities permitted within both the
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incorporated and unincorporated portions of each urban growth area.”
Additionally, “[tlhe county comprehensive plan designating urban growth
areas, and the densities permitted in the urban growth areas by the
comprehensive plans of the county and each city located within the urban
growth areas, shall be revised to accommodate the urban growth
projected to occur in the county for the succeeding twenty-year period.”

2. On December 11, 2006, Kitsap County completed its 10-Year Update to
the Comprehensive Plan pursuant to RCW 36.70A.130(3) and enacted
Ordinance 367-2006, Ordinance 368-2006, Ordinance 369-2006 and
Ordinance 370-2006 adopting the 2006 10-year Comprehensive Plan
Update, the Draft and Final Environmental Impact Statements, and
amendments to Kitsap County Code Titles 17, 18, and 21. Within these
Ordinances, Kitsap County expanded certain Urban Growth Areas
including Silverdale, Central Kitsap, West Bremerton, Gorst, and Port
Orchard to accommodate population and employment projections for the
2025 planning horizon and included a countywide capital facilities
inventory and needs analysis for the 2025 planning horizon, as well as 6-
Year capital facility plan.

3. In February 2007, a number of appeals were filed with the Central Puget
Sound Growth Management Hearings Board (Hearings Board) challenging
the Kitsap County 10-Year Update to the Comprehensive Plan.

4. On August 15, 2007 the Hearings Board issued an Final Decision and
Order in Suquamish Tribe et al. v. Kitsap County (“Suquamish 11”),
CPSGMHB Case No. 07-3-0019c, in which it found partial non-compliance
with the GMA on 3 of the 9 items identified in the appeal and remanded
the Kitsap County 10-Year Update to the Comprehensive Plan back to
Kitsap County to resolve the following items and to take legislative action
to resolve this non-compliance issue no later than February 11, 2008, with
submission to the Hearings Board by February 21, 2008:

i. Address the Transfer of Development Rights program
development regulations specifically relating to the 40-Year
limitation;

ii. Address the Rural Wooded Incentive Program development
regulations specifically relating to the 40-Year limitation ;

lii. Complete a wastewater capital facility plan consistent GMA
goals and requirements.

5. On August 24, 2007, the Hearing Boards received a Request for
Reconsideration from the petitioners requesting to find non-compliance
and to invalidate the expanded Urban Growth Areas.
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6. On September 13, 2007 the Central Puget Sound Growth Management
Hearings Board issued a "Order on Motion for Reconsideration" and
declared a continuing non-compliance with GMA as it relates to capital
facility provision for 20-Year wastewater conveyance infrastructure and a
determination of invalidity for the Silverdale UGA expansion, Central
Kitsap UGA expansion, West Bremerton UGA expansion, Gorst UGA
expansion and Port Orchard UGA expansion (“the Expanded UGAS").

7. In response to the Hearings Board’s order, Kitsap County enacted an
emergency Ordinance on September 24, 2007 (Ordinance No. 397-2007,
Please see Attachment A) imposing an 180-day moratorium on the
acceptance of new applications for development permits in the 2006
"expansion areas" of the following UGAs: Silverdale, Central Kitsap, West
Bremerton, Gorst, and Port Orchard; Establishing a date for a public
hearing on such moratorium; declaring an emergency and providing for an
immediate effective date. Public testimony was received at that meeting
and a formal public hearing was scheduled for November 5, 2007.

8. On October 9, 2007 Kitsap County submitted a "Request for Clarification,
Modification, or Rescission of the Orders of Invalidity" to the Central Puget
Sound Growth Management Hearings Board. The request noted "In a
good faith effort to preserve the status quo while this issue is explored
further, while clarification is requested from the Board, and while the
County moves forward to comply with the Board's Final Decision & Order,
the County has imposed a 180-day moratorium on all development..."
Additionally, the request included a request for clarification of the Urban
Growth Area expansion areas that fall within the 500 foot distance to
existing sewer lines.

9. The Department and Staff have reviewed the Moratorium. The
Department finds that KCC 17..381.050(48) (“Footnote 48”) mandates that
sanitary sewer is required at the time of development in the urban areas.

10.The Department finds that the Capital Facilities Plan also demonstrates
that there is adequate treatment capacity for sanitary sewers within all of
the Expanded UGAs.

11.Prior to the CPSGMHB’s rulings in Suquamish Il, some areas of the
Expanded UGAs were already served with sanitary sewer lines. Those
areas are depicted in the maps in Exhibit B, attached hereto and
incorporated herein by this reference.

12.In developing its Buildable Lands Report pursuant to RCW 36.70A.215,
Kitsap County staff, consultants, and citizen advisory group studied the
cost-efficiency of connection to public sewer. That study concluded that it
is most cost-effective, regardless of parcel size, for a property to connect
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to public sewer if it is located within five hundred (500) feet from the sewer
line.

13.The Department finds that those properties within five hundred feet of an
existing sewer line are currently adequately served by available public
services and should be able to be developed.

14.Pursuant to RCW 36.70A.302(3)(a), until the CPSGMHB finds that this
Ordinance no longer substantial interferes with the fulfillment of the goals
of the Growth Management Act, certain applications may not vest.

Recommendation:

The following recommendation can be viewed as consistent with the goals of
policies of the Kitsap County Comprehensive Plan and consistent with the
provisions of the Revised Code of Washington and Growth Management Act in
regards to the determination of a Moratorium and established the guidelines
under the Growth Management Act to minimize the future impacts to the
invalidated Urban Growth Areas of Kitsap County.

Therefore, based on the aforementioned findings, the Department of

Community Development recommendation would be to maintain the Board

of County Commissioners moratorium Ordinance 397-2007 for the full 180

days or until the invalidity is partially or completely lifted by the Central

Puget Sound Growth Management Hearings Board .
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Attachment “A”

KITSAP COUNTY ORDINANCE NUMBER 397-2007
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Section 6. Declaration of Emergency. The Kitsap County Board of Commissioners
hereby declares for the public interest, safety and welfare reasons set forth above, that an
emergency exists necessitating that this ordinance take effect immediately upon its passage.

Section 7. Severability. If any section, sentence, clause or phrase of this ordinance
should be held to be invalid or unconstitutional by a court of competent jurisdiction, such
invalidity or unconstitutionality shall not affect the validity of any other section, sentence, clause
of phrase of this ordinance. '

ENACTED this\¢# day of __Q Ap{ | mbhur 2007

BOARD OF COUNTY COMMISSIONERS
KITSAP COUNTY, WASHINGTON

:. . ----------
ATTEST: "\\\\\ <
SRS STEVE BAUER, Commissioner
Dp at (46 pio
Opal Robertson,
Clerk of the Board

Approved as to form:

Deputy Prosecuting Attorney



Attachment “B”

September 24, 2007 Development Moratorium Maps
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