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(Suquamish II)

CE\TRAL PUGET SOUND
GROWTH MAl\AGEMENT HEARINGS BOARD

STA TE or WASHNGTON

)

SI;QLAMISH TRIBE, KITSi\ CITIZENS )
FOR RESPONSIBLE PLAc"lNTNG and )
JERRY HARLESS, )

)Petitioner, )
)

PORT GAMBLE S'KLALLAM TRIBE, )
)Intervenor, )
)v. )
)KJTSAP COUNTY, )
)Respondent. )
)

Case "10.07-3-001 ge

ORDER ON MOnON TO
CLARIFY, MODIFY OR
RESCIND

i. BACKGROUND

On August 15,2007, the Board issued its Final Decision and Order (FDO) in the above-
captioned case.

On September 23, 2007, pursuant to a Request for Reconsideration, the Board issued an
Order on Reconsideration, which invalidated five UGA expansion areas. i

On October 11, 2007, the Board received "Respondent Kitsap County's Request for
Clarification, Modification or Rescission of the Orders of Invalidity" (County Request
for Clarification).

On October 15,2007, pursuant to RCW 36.70A.302(6), the Board scheduled a hearing on
the County's Request for Clarification.

On October 17, 2007, the Board received a letter fTOm lntervenor Port S'Klallam Tribe
indicating that the Tribe did not object to the hearing, nor would it be participating.

i The Board invalidated the UGA expansion areas for: Silverdale, Central Kitsap, vVest I3remenon, Gorst

and Port Orchard. See September 13, 2007 Order all Motion for Reconsideration, at 3,
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On October 18, 2007, thc Board received "Petitioner Harless, Suquamish Tribe, and
KCRP Response to Kitsap County's Request for Clarification, Modification or
Rescission of the Orders ofInvalidity" (Suquamish Response).

On October 22, 2007, the Board conducted the hearing on the County's Motion to Clarify
in the Board's offiees. Board Member Edward G. McGuire conducted the hearing.
Board members Margaret Pageler and David Earling attended, as did Board Attorncy
Julie Ainsworth-Taylor. Shelly E. Kncip and Lisa Nickel represented Kitsap County;

David Bricklin represcnted KCRP, .Jrry Harless appcared pro se, and Melody Allen,
representing the Suquamish Tribe participated telcphonically. Angic Silva, Tom
Donnelly, Charlie Burrow, and Tom Nevins also attended. The hearing was recorded. I

II. DISCUSSION

The County notes that in invalidating the specific UGA cxpansion arcas, the Board did
not specifically invalidate the underlying zoning regulations, and the County assumes the
underlying regulations govern development. County Request for Clarification, at 2-3.
However, as Petitioners correctly note, thc Board has previously statcd:

Any development regulations that attempt to implement such a fully
noncomplying eomprehensivc plan cannot stand as a matter of law during
the period that the plan fails to comply with the Act. Regulations that
attcmpt to implemcnt and be consistent with a fatally Hawed

eomprehensive plan are in turn poisoned by the plan's defects. (Bremerton
v. Kitsap County, CPSGMI-B Case No. 95-3-0039c, Final Decision and
Order, (Oct. 6, 1995), at 82.

Suquamish Response, at 2. The Board affirms this reasoning. In short, the expansion
UGA areas are fatally flawed and havc been detcrmined to be noncompliant and invalid.
The County's development regulations designed to implement the now noncompliant and
invalid provisions cannot stand.

The County asks the Board to rescind the Ordcr on Invalidity bccause some of the areas
within the invalidated UGA expansion areas either have sewer service available or it can
easily be acquired by virtue of elose proximity to existing lines. County Request for
Clarification, at 2-3. The County also contends that due to a new regulation2 adopted
with the ten-year update, development cannot oceur in the expansion areas unless the
development is served by sanitary sewer. As such, no violation of Goal 12 could occur.
¡d. at 4. Alternatively, the County argues that allowing limited development to occur in
the noncompliant expansion areas would not substantially interfere with thc GMA ld. at
6. Finally, the County asks that in lieu of lifting invalidity, the Board should modify the
invalidity order to allow development to occur within 500' of a sewer line in existence on
Septembcr 14, 2007. ld. at 8.

2 The "new regulation" is Ordinance No. 367-2006 which \vas before the Board in this proceeding.
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l''''li''''ß W""'o; 'bee' ,be Bo,," we, "W,~ of 'be "g'''''''w edwp''' m Onli",,," NO.1
367-2006 and that it remains in effect, but does not merit a rescission of invalidity.
Suquamish Response, at 3. Petitioners also assert tbat the County's focus is on ncw,
subdivisions, not applications to build homes on single Üimi1y lots. Thus, petitioners!
contcnd that undcr the County's regulation: l) new subdivisions would be allowed even
if the land is not cLlTently served by existing ~ewers; 2) even if served by existing sewer~
such developmcnt would mterfere with the CJMA; and 3) development on the fnnge 011

the UGA would be encouragcd. rd at 4-8. Finally, Petitioners claim that allowing
development within 500 feet of an existing sewer liue would violate the GMA since the
County has not amended its Plan or regulations to reflect such a new configuration, nor
could the Board issue such an advisory opinion. ld. Petitioners do notc that, as
acknowledged by thc County, they are negotiating to identify areas likely to be included
within UGA expansion areas and those areas that should be removed. ld. i

The Board encourages thc parties to continue discussions to identify those areas to be
servcd by sewer and to be included in a UGA cxpansion area, and to identify those arcas
that should be removed. The Board cmphasizes the importance of sanitary sewcr
planing to ensurc that urban areas will be served by urban services - without ignoring'
existing areas within the UGA that lack sueh service.

On the whole, the County misscs the point. The Board has found the fivc UGA
expansion areas noncompliant with the GMA and cntered a determination of invalidity
for thcm. Because ofthis, these lands are no longcr "urban lands." Rather, thcy are "rural
lands" until such time as the County achievcs compliance with the GMA, as interpreted
in the Board's FDO and Order on Reconsideration. Thc County's apparcnt zoning is
inconsistent with these fatally flawed expansion UGAs and cannot govern development
of these lands. To allow urban development on rural lands is contrary to the G'\A.

Additionally, the Board's concern is not solely with the expansion areas, but with the lack
of capital facility planning (sanitary sewersJ for the UGAs generally, including existing
urban deve10pmcnt that is un-served. Assessing the entirety of the scope of the County's
capital facility planning efforts to support urban development within the U GAs is the task
the County must faee. The linkage of capital facility planning and UGi\ designation'
should not be new to the County. The Board noted the importance of this linkage a
decade ago. See Bremerton, et al. v. Kitsap County, CPSGMHB Case No. 95-3-0039c,
coordinated with Port Gamble, et al v. Kitsap County, CPSGMJ-B Case No. 97-3-0024c,
Finding of Noneompliance and Determination of Invalidity in Bremerton and Order
Dismissing Port Gamble, (Sep. 8, 1997), at 41; cited in Suquamish fJ, FDO, at 25.

Howcvcr, as noted in the Suquamish 11 FDO, the County may consider reconfiguring its
UGA expansion areas to include those limited areas it is coneerned about or take other
steps to achieve compliance by amending its Plan. But absent that type of analysis and
planning by the County, the Board will not either rescind invalidity or modify or clarify
its Order. The outeome the County seeks may, in faet, be plausible when the County
completcs its remand work. However, that is not the situation at the prescnt timc.
Therefore, the Board will decline to clarify, modify, or rescind its determination of
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invalidity as set forth in the September 23, 2007 Order on Reconsideration.

County's request is DE1\IED.

The!

£I. ORDER .
Based upon review of the GMA, the Board's Rules of Practice and Procedure, review Ofl
the August 15, 2007 FDO, September 23,2007 Order on Motion for Reconsideration, the
briefing and exhibits provided by the parties, and having considered and deliberated on
the arguments of the parties at the hearing, the Board enters the foJJowing ORDER:

. Kitsap County's Motion to Clarify, Modify or Rescind the Determination

of Invalidity for the expanded UGAs in Silverdale, Central Kitsap, West
Bremerton, Gorst and Port Orehard is DENIED.

So ORDERED this 25th day of October, 2007.

CE!'TRAL PUGET SOUN GROWTH MANAGEME"'T HEARINGS BOARD

/J.L~--
Edward G. McGuire, AICP
Presiding Officer

~r-~D~tJ"~rMargar A. Pagè!r Ò
Board Member

n;~~Jpç;~' \
Board Member
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CPSGMHB Case No. 07-3-0019c
Suquamish Tribe II, el aI.,

v.

Kitsap Couiiiy
DECLARA nON OF SERVICE:

I certify that I mailed a copy ofthe Order on Motion to Clarify, Modify or Rescind to
the persons and addresses listed hereon, postage prepaid, in a receptacle for United States
mail at Seattle, Washington, on October 25, 2007.

Signed:~~f/~¿6
Pr 360/394-8489 phone 360/5Y8-4293 jiix
Suquamish Tribe
lIo¡/§-li(cù'suauamisj1. nsn. us

Melody Allen
Tribal Attorney
18490 Suquamish Way
P.O. Box 498
Suquamish, WA 98392

Rt 360/337-4992 phone 360/337-70R3 jax
0l'!1 ezD(¡¡;l:'(), kits anl~~L.
In ic)æl(ruco)âtsav. iVp. t-bi

Lisa 1. l\ickcl & Shelly E. Kneip
Kitsap Co. Deputy Prosecuting Attnys.
614 Division Street, MS-35A
Port Orchard, WA 98366-4676

Pr 360/459-6558 phone
¡JarIess

illlP1: less "ahvCl "ecab Ie. com

Jerry Harless
PO. Box 8572

Port Orchard, W A 98366

lr-Port Gamble SIK/aUam Tribe
206/623-0900 phone 206/623-1432 fax

1 ailreri(rÌ)ras !1iLSS en-low. co 11

Lauren P. Rasmussen
Attorney at Law
1904 Third Avenue, Suite 1030

Seattle, WA 98101-1170

Fr 206/876-3/29
KCRP
lÇlopnelh,(¿ì;s if'tJ~rlink net

Tom Dormelly
Kitsap Citizens for Responsible Plaiming
10922 Horizon Lane ESE
Port Orchard, WA 98366

PR 206/264-8600 phone 206/264-Y300
KCRF
hrick!iii (llJlul-l ow. CQ '11

David A. Brieklin
Biicklin Newman Dold, LLP
100140'1, Avenue, Suite 3303
Seattle, W A 98154


