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Executive Summary

2004 was a year of solid, steady performance for this office. We kept pace with our workload, a
load that increased significantly in some areas. This was our first full year with our criminal
divisions organized into prosecution teams. We have formed units focused on sexual assaults
and crimes involving children (the Special Assault Unit or SAU), drug crimes (the Drug Unit),
and general crimes (the General Felony Unit). This is something we have worked toward for

many years. The team approach has been a success.

In our criminal divisions, we hope for stability, but since we are dealing with aberrant human
behavior, we have to be ready for anything. This last year, two unexpected occurrences shaped
our operation. First, the good news: We received a grant through the U.S. Attorney’s Office for
the Western District of Washington. As part of the federal Project Safe Neighborhoods, we
received $125,000 for one year to support our prosecution efforts. In return, we commissioned
one of our Senior Deputies, Claire Bradley, as a Special Assistant U.S. Attorney. Claire used the
federal jurisdiction to pursue serious gun crimes. We anticipate that our relationship will
continue and grow. The bad news was that after years of statistical stability, superior court
filings shot up past 2000 for the first time. The chart below shows how dramatic this increase

has been.
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We were able to keep up with the work and maintain our standards. The accompanying charts
show generally the kinds of cases that were referred to us and how we handled them.
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Special Unit Description No. of Referrals

District and Municipal Courts Division 7643
Drug Unit 740
Juvenile Court Division 2723
Special Assault Unit 2135
General Adult Felony Unit 1464
Total Referrals all Units 14705

Referrals by Combined Special Units in 2004

District and .
Municipal Courts Drug Unit Juvenile Court
Division e Division
51% 19%

Special Assault

General Adult Unit
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10%
Special Unit Description No. of Dispositions
District and Municipal Courts Division 6441
Drug Unit 531
Juvenile Court Division 1907
Special Assault Unit 1033
General Adult Felony Unit 804
Total Dispositions all Units 10716

Dispositions by Combined Special Units in 2004

District and
Municipal Courts Drug Unit
Division 5%
59%
Juvenile Court
Division
18%
General Adult Special Assault
Felony Unit Unit
8% 10%

2004 Annual Report

Page 3 of 100



Felony F 3604
Gross Misdemeanor/Misdemeanor GM 10726
Infractions | 109

Comiulsori School Attendance CS 266

Referrals by Case Type in 2004

Attendance
2%

Referred 3604 10726 109 266 14705
Filed 102 266 10495

Referrals and Cases Filed by Case Type in 2004

Gross
Misdemeanor/
Misdemeanor

= =
N i
o o
S S
S S

@Referred  OFiled

Infractions
94%

2004 Annual Report Page 4 of 100



Our support staff provide the foundation for the office. They are responsible for controlling the
flow of paper and people through the office and, as a result, the smooth operation of the justice

system as a whole.

In the Criminal Divisions—Case Management, Felony, District and Municipal Courts, and
Juvenile—the primary support is provided by our Records Division. Headed by Elena Padmos,
the people in this Division receive and log in all reports of criminal conduct in Kitsap County.
They create a file for each report, matching the file with other reports of criminal conduct by the

same defendant, and updating the state and federal criminal records of that defendant.

Each lawyer has a legal assistant assigned to him or her. The duties of the legal assistant vary
contingent upon the division assigned. Legal assistants in the Criminal Divisions provide
support to crime victims in addition to legal secretarial work. In this, they are assisted by both
Kari Mann, Office Supervisor and Kelly Pelland, our Victim/Witness Services Coordinator. In
the Civil and Child Support practices, legal assistants work directly with our clients and the
public we serve. They are assisted by both Debbie Meyer and Sybil Soderberg, Office
Supervisors. In addition, the technical infrastructure for the entire Prosecutor’s Office is
supported by our Information Services Coordinator, Michele Willoughby. Carol Maves, our

Office Administrator, supervises all support services.
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Criminal Practice

Our primary measure of our criminal workload is the number of referrals received by our office
from law enforcement or other agencies. We open a file for each report, and in each case we

must determine whether to file a criminal charge.!

If the report of a crime, what we define as a “criminal referral,” does not, in our opinion, describe
acts that can be charged as crimes, we can either send the matter back to the law enforcement
agency that generated the report for further investigation (follow up), or we can choose to file no
charges—to “decline” the case. Whenever we decline a case, we notify the reporting police

agency and give them an opportunity to supplement the record and challenge our decision.

If there is sufficient evidence to charge, we are guided by the following principles:

It is the policy of the Office of the Kitsap County Prosecuting Attorney to
charge the crime or crimes that accurately reflect the defendant’s criminal
conduct, taking into account reasonably foreseeable defenses, and for which we
expect to be able to produce at trial proof beyond a reasonable doubt... Cases
shall not be charged with multiple counts or with enhanced degrees of a crime
or crimes in order to later obtain a guilty plea by offering to drop charges or
counts. The defendant will be expected to plead guilty to the initial Complaint
or Information or go to trial.

What this means is that we will refrain from what can be called classic plea bargaining: trading a
reduction in the charge for a plea of guilty. We strive to charge accurately but conservatively,
with the expectation that the offender will accept responsibility for his or her actions. If the

offender chooses not to accept responsibility, we will seek to amend the charge upward before
trial. By adding charges for all the criminal conduct we can identify in a transaction, the jury
will be provided with a more complete picture of the defendant, and what he or she did. We feel

this is only fair to increase the potential punishment if the defendant refuses to accept

1 We are fortunate to have contracts with each of the cities in the County to handle the prosecution in the Bainbridge Island, Bremerton, Port
Orchard, and Poulsbo municipal courts. This allows us to have a complete picture of all the criminal activity in the County, except for the
relatively small number of federal crimes. This arrangement will be discussed in more detail below.
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responsibility for his or her actions. And, it is certainly more fair to the jury to provide them
with as much information about the defendant as possible.

If we choose to file the case, we become responsible for its disposition. By this, we mean that it
IS our job to see the case through to its conclusion. There are a variety of possible outcomes for
a criminal case, and they will be explained in more detail below and in the Glossary of Terms at
the end of this document. When we charge a case, however, it is because we are convinced, after
considering all the evidence available, that the accused has committed the crime and deserves a

criminal sanction.

Most cases result in guilty pleas. In the vast majority of criminal cases, there is no doubt who
did the crime, and if we seek a fair disposition, there is no reason for a defendant to force a
trial—especially if we have more, albeit lesser, charges to add. However, no defendant will
plead guilty unless we show we are ready to take the case to trial. Therefore, we prepare to try
every charge we file. Moreover, once a charge is filed, we have to be ready to try it in relatively
short order. By court rule, we have to formally charge defendants held in jail within 72 hours,
and bring them to trial within 60 days of filing the charge. If the defendant is freed pending trial,
we have 90 days to prepare to try the case.? This is not a very long time to prepare the case, and

if we miss the deadline, the case is dismissed.

We have divided the lawyers who charge and try our criminal cases into a number of units. Like
other larger prosecutor’s offices, we have found that this is the best way to ensure that we are
ready to try every case charged. Each unit focuses on a different kind of case, allowing us to
develop the expertise necessary to meet the challenges presented by different kinds of cases.
These units are discussed in greater detail below. The following charts and tables show the

referrals and dispositions handled and achieved by these special units.

2 See, Washington Court Rules, CrRLJ 3.2 and 3.3 and CrR 3.2 and 3.3. These are rules of procedure established by the State Supreme Court
for district and municipal courts and for superior courts, respectively. These rules have the full force of the law.
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Case Management Division

Our Case Management Division is responsible for our criminal work outside of the courtroom:
Ensuring that our relationships are what they should be with the police agencies we serve,
identifying cases with abnormally destructive effects on our community and shepherding them
through the system, and developing and administering programs offering alternatives to straight
prosecution. Chris Casad, the deputy prosecutor with the most experience in dealing with the
administrative challenges in prosecution, remains the Chief of this Division. Case Management

works closely with the Felony Division.

One of the most essential duties of Case Management is to act as the chief communication link
between our office and all law enforcement agencies in our community. It is important for the
law enforcement agencies to know they have a meaningful way to communicate with this office.
We have shifted resources to this area in order to be more available to law enforcement in the

event they require immediate legal assistance in a homicide or other major case investigation.

We started our Felony Diversion Program after tremendous cuts were made to the State
Department of Corrections budget, resulting in the elimination of meaningful supervision for
minor, first-time felony offenders. The Chief of Case Management supervises this program. In
order to preserve the safety and security of our community we implemented this program,
allowing eligible offenders an opportunity to avoid a felony conviction in exchange for payment
of all financial obligations, intensive supervision and counseling. One of the most successful
criminal justice programs ever tried in this state is Juvenile Diversion. By state statute, juvenile
offenders charged with their first low-level offense are diverted out of the criminal process and
into one that emphasizes acceptance of responsibility and restitution for the harm caused by the
offender. Over the years, fully 80% of the juveniles diverted into this program have had no
further contact with the justice system. Several larger Washington counties, like Pierce and

Clark, have had similar programs for first-time adult offenders for many years.

Changing criminal behaviors and attitudes, together with preserving the safety of our

community, is the primary focus of this program. Our entrance into adult felony diversion
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programs has been gradual. In addition to looking at juvenile diversion and adult diversion
programs from other jurisdictions, we also considered the success we have enjoyed with Drug
Court. The heart of Drug Court is the regular interaction between the offender and the judge.
We have tried to incorporate that into our program, requiring participants in our diversion
program to make regular appearances before a judge. The program has grown, and the early
reports of its efficacy are good. In 2004, 63 offenders entered into the Felony Diversion
Program. The expected stay in the program before disposition is one year. However, this time
can be much shorter if the offender violates the conditions of the program—then she or he will
be summarily convicted of the underlying crime. The time may be extended if the offender is
making progress but needs more time to complete the diversion contract. This year we have

included a separate chart that displays the specific felony diversion dispositions.”

Felony Diversion Program in 2004

0 10 20 30 40 50 60 70

Program

o 63
Participants

Completed - 3
Charges Dismissed

Rewvoked and Guilty :| 3

Rewvoked and Guilty

Completed - Charges

.. Program Participants
Dismissed g P

Felony Diversion Program 3 3 63

*
Successful completion of the program results in a dismissal by the Prosecutor. Failure to successfully complete the program results in a
disposition of Guilty by Court.
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In partnership with the BounceBack Check Enforcement Program, a private corporation, our
office is working on behalf of our local merchants to reduce the number of bad checks written in
our community. When we receive a referral reporting bad checks, we first look at the crime and
the offender. If neither presents any aggravating circumstances, like a sophisticated plan to
defraud or an offender with an extensive criminal history, the case is referred to BounceBack.
BounceBack works with the check writer in the collection and repayment of restitution to the
victim, as well as requiring them to complete an education course on finance management to
avoid falling into the same pattern of behavior. In addition, BounceBack works in the
community educating the participating merchants in how to avoid accepting bad and forged
checks. In our community, there are a total of 98 merchants participating in this program. The

number of participating businesses continues to grow.
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Felony Division

The Felony Division reviews and prosecutes all felony crimes committed in Kitsap County by
adult offenders and juveniles remanded to the Superior Court. The Felony Division is
responsible for all new felony cases, from initial review and charging through the appellate
process. The Division also prosecutes all post-conviction probation violations involving
defendants convicted in our Superior Court and provides legal advice to all law enforcement

agencies in Kitsap County.

The Felony Division is comprised of the Administration Unit, General Adult Felony Unit, Drug
Unit, Special Assault Unit and the Appellate Unit. The Division Chief is Michael B. Savage,
who is assisted by Senior Deputy Prosecutors Warren Sharpe, Tim Drury, Neil Wachter, Kevin
“Andy” Anderson, and Claire Bradley. Senior Deputy Prosecutor Randy Sutton manages our

appellate practice.

The most intensive aspect of the Felony Division practice is preparing for and trying a case.
Proceeding to trial on a criminal case involves extensive research, legal analysis and preparation,
including coordination with the courts, victims, witnesses, and law enforcement. In 2004, the

Felony Division took 65 cases to trial, totaling 253 trial days.

Administration Unit: The Administration Unit is responsible for overseeing the administrative
and calendar functions of the Felony Division. One of the primary roles of this unit is to act as a
liaison between the Prosecutor’s Office and Superior Court Administration, the Clerk’s Office,

the Kitsap County Jail, and the State Department of Corrections.

In 2004, the Administration Unit headed a team to look into the legal ramifications of the
Andress/Hinton decisions. In those cases, the Washington State Supreme Court reversed years
of precedent in this state, holding that a felony assault could not be used as the predicate for a
felony murder charge, and further, they announced that their new rule should be applied

retroactively. Naturally, this caused chaos both in the criminal justice system and the families of
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the victims of these murderers. Thankfully, the Legislature acted quickly to address the problem.

However, their statutory fix will apply only to crimes committed after the date of the legislation.

There were approximately 25 second degree murder cases that were reviewed by our
Administration and Appellate units to see if they matched those in Andress closely enough to
warrant a potential reversal of the convictions. Ultimately, about 15 cases were determined to
fall within the parameters of the appellate decisions, and plans were made to seek the proper
dispositions in those cases. Some of these cases will be resolved by new plea dispositions—
usually to lesser crimes—while others will be aggressively litigated in the appellate courts and

retried on more serious charges if possible.

General Adult Felony Unit: The General Adult Felony Unit is responsible for prosecuting
burglaries, thefts, robberies, and crimes of violence that fall outside the responsibility of the

other units.

Defendant Ward K. Deno presents a good example of why we go to trial in this unit. A thorn in
our side and law enforcement’s, Deno is a recidivist like no other—his record contains multiple
felony convictions (mostly property crimes) and misdemeanors. A jury trial was held on
Felony Eluding a Pursuing Police Vehicle and Possession of Stolen Property in the Second
Degree. Not the crimes of the century, just another set in his long line. A jury convicted Deno;
however, his range was only 22-29 months. Our office sought an exceptional sentence based
upon his offender score of 13, and his 27 prior misdemeanor convictions. We asked for a
sentence of 120 months, and he received 110. His 9-plus year incarceration will be a reprieve

for our community.

Drug Unit: The Drug Unit handles all felony offenses deemed to be primarily drug-related
including controlled substance possessions, deliveries, manufactures, and some related property
offenses. For example, a shoplifter caught with a substantial amount of stolen goods and
methamphetamine in her pocket, will be dealt with by the Drug Unit. The Drug Unit is
responsible for the charging of in-custody drug offenses, out-of-custody drug offenses, and the

subsequent felony trial caseload. The Drug Unit also acts as a liaison between the Kitsap County
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Prosecutor’s Office and the various drug enforcement agencies in the county. In addition, it
supports the investigations of our drug task forces and assists in the forfeiture of property utilized

in the drug trade.

Methamphetamine is far and away the leading controlled substance plaguing our community.
The following example is a snapshot of what meth use can lead to. In the case of State v.
Katherine Moore, police executed a search warrant and the suspect identified Martin Warren as a
dealer. A search warrant was obtained for the Warren house, and a meth lab was discovered in a
shed on the property. In the trailer were both Warren and Katherine Moore. Both were
subsequently charged with manufacturing of methamphetamine. Because only Warren’s
personal property was found in the shed with the lab, the trial resulted in a hung jury. The
tragedy is that about one month later, co-defendant Warren, most likely in a meth-induced
frenzy, shot and killed his father because the father would not let Katherine Moore borrow a car.
He told Moore words to the effect that, "I am going to prison anyway, so | might just as well

have it out with him.”

Good drug cases result from good police work. In the case of State vs. Wesley Ellis, detectives
were in Wal-Mart, off duty, and noticed a person buying items that could be used in the
manufacture of methamphetamine. They followed the suspect and two friends to two other
stores, where they continued to buy meth manufacture-related items. They made a traffic stop
and the co-defendant admitted it was all for the manufacture of meth. Ellis denied it was for
meth, but no other explanation was provided as to why that combination of items was purchased.
Ellis was convicted and sentenced to 5 years in prison. As a side note, and which shows the
continuing tragedy resulting from the use of illegal drugs, both of Ellis' parents had died of drug

overdoses.

Adult Drug Court: This is a treatment-based program for adults who are charged with certain
felony crimes and facing criminal prosecution. The purpose of the program is to offer non-
traditional and individualized treatment for chemical dependency as an alternative to criminal
prosecution. The Drug Court Program is approximately one year in duration, but may be longer

depending on the progress of the participant. The program is not a magic bullet capable of
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curing all addicts. People fail and are sent directly to jail or prison. Our Drug Court, and others
across the country, are under continual study, and the data consistently shows a benefit in a drop
in recidivism for each treatment attempt, even if unsuccessful. This year we have included a

separate chart which displays the specific Adult Drug Court Dispositions.

Special Assault Unit: Our Special Assault Unit (SAU) deals with sexual assaults and domestic
violence. The factor that sets these types of crimes apart, and that demands special expertise, is
the presence of children both as victims and witnesses. The SAU team consists of lawyers,
specially trained legal assistants, victim advocates provided by the local chapter of the YWCA
for domestic violence victims, and by the Kitsap Sexual Assault Center (KSAC) for the victims

of sex crimes.

As the following example shows, these truly are special crimes, deserving the high priority we
give them. In the case of State v. Daniel Stockwell, this step-grandfather to 8- and 9-year-old
girls frequently babysat them on weekends at his farm. The girls loved to play with his animals
and to watch TV. He sexually touched one girl several times under a blanket while they watched
TV, and tried to touch the other. The jury convicted Stockwell of child molestation in the first
degree and attempted child molestation in the first degree, without learning that Stockwell had
been convicted of statutory rape 15 years beforehand for raping the mother of one of the girls.

This was Stockwell's second strike, and he is now serving a life sentence.

The accompanying charts show that we do not charge a high percentage of the referrals in this
category. That is primarily because the cases are marked by a close relationship between the
victim and perpetrator. The wife beaten by her husband, or the child abused by a grandparent,
will be under enormous pressure to try to stop the prosecution. Our SAU team does the very best

work with this difficult category of cases.

As was explained in the introductory paragraphs, we follow a practice of charging what we think
is fair, with the expectation that the defendant will plead to that charge or face more serious
consequences at trial. However, not every case can be handled in that fashion. Sometimes we
have to reduce the charge or dismiss it outright. This can be for a variety of reasons. As has
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been noted, we are under a series of short deadlines in filing and trying cases. More often, as we
face the deadline for trial, we learn that a witness has disappeared or changed his or her story.
We are then faced with a choice between going to trial and probably losing, or seeing if the
defendant will plead to a lesser charge. In our Felony Division, each reduction must be approved
by a senior or chief deputy, or by myself. In every reduction, an explanation must be sent to the
management team, and the explanation must include the name of the supervisor who approved
the reduction. | read every notice and sometimes question the decision. Out of the hundreds of
reductions | have reviewed, only a handful—fewer than 50 in ten years—have made me question

the reasons for the reduction.

We do not follow this practice in the District and Municipal Courts. The volume is too great and
the pace too swift for this formal practice. However, | am informed of the more serious cases
and their disposition. For the first time, we have been able to record and tabulate the reductions
in the felony division. Charts showing the numbers of reductions and the units they occurred in

follow.

Felony Division - Reductions by Special Unit in 2004
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General Adult Felony Referrals and Cases Filed in 2004
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General Adult Felony Referral Comparisons by Year
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General Adult Felony Unit Disposition Comparisons by Year
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Drug Court and Felony Diversion dispositions are included in the overall totals. These special programs will be discussed separately in this
report.
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Drug Unit Referrals and Cases Filed in 2004
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Drug Unit Referral Comparisons by Year
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Drug Unit Disposition Comparisons by Year
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Adult Drug Court Program Comparisons by Year
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Special Assault Unit Referrals and Cases Filed in 2004
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*
Pre-Trial Diversion Agreement dispositions (PDAs) are limited to gross misdemeanor criminal offenses.
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Special Assault Unit Referral Comparisons by Year
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*
Pre-Trial Diversion Agreement dispositions (PDAs) are limited to gross misdemeanor criminal offenses.

2004 Annual Report Page 27 of 100



Appellate Division: Our office is responsible for most of the criminal appeals filed by
defendants convicted in Kitsap County.® This work is supervised by Mike Savage as part of his
duties as Chief of the Felony Division. Senior Deputy Prosecuting Attorney Randy Sutton is the
head of the appellate unit. Because of his talent for scholarship, the Chief of the District and
Municipal Court Division, Jeff Jahns, plays a major role in our appellate practice as well. He
handles many of the appeals from the lower courts himself, and assists with the larger issues that

hit us regularly.

An appeal is a claim made to a higher court alleging that the judge presiding over a trial or
hearing made a legal mistake. For example, consider a defendant charged with drug possession
based on methamphetamine found on his person when he was stopped by the police for speeding.
If the defendant thinks that the evidence was gathered in violation of his right to be free from
unlawful searches, he will seek to have the evidence suppressed by the trial court. If the trial
judge admits the evidence, and the defendant is convicted, the defendant may appeal the ruling
admitting the evidence. Appeals from the District and Municipal courts go to the Superior
Court, appeals from the Superior Court generally go the state Court of Appeals, and the state

Supreme Court, in its discretion, may choose to hear appeals from the Court of Appeals.

Defendants have the constitutional right to appeal in all cases that go to trial, and in certain
circumstances after pleading guilty. They may also collaterally attack their convictions by filing
a motion in the trial court or by filing a personal restraint petition in the Court of Appeals or
Supreme Court. The State’s right to appeal adverse decisions in the trial court is limited to rare

situations by the double jeopardy rule.

A successful appeal will be based on a persuasive brief: for the appellant, this means a written
analysis of the facts and law pointing out the error or errors of the judge below. More typically,

however, our office is responding to claims made by convicted defendants, in essence we are

3 The exception is federal habeas corpus proceedings — appeals to the federal courts after all state appeals have been exhausted. These are
handled by the state Attorney General’s Office.
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defending the correctness of the trial proceedings. Either way, production of an effective brief
takes a very high level of skill and knowledge—and often a lot of time.

Unlike a trial court, the appellate court does not take evidence or hear testimony. It makes its
decision solely on the written record, which consists of the documents filed in the trial court, the
transcript of the trial, and hearings prepared by the court reporter. A good portion of the time
consumed in preparing appeals is often devoted to digesting this written record, which in

complex cases can run thousands of pages.

After briefing, in most appeals the appellate court schedules an oral argument. In felony cases,
the appeal is heard by a three-judge panel. In misdemeanor cases a single judge rules. Each side

is usually given 20 minutes to state its case and respond to any questions the court may have.

As noted above, much of the time, the job of our appeals unit is to convince the appellate court
that the trial was proper. Thus, one of the most important jobs an appellate lawyer can do is
advise a trial lawyer on how to avoid reversible error in the first place. The tactical decisions
made in the course of a trial, such as what witnesses to call and what evidence to introduce, set
the stage for future appeals. We teach trial lawyers to check with Randy when faced with a
choice that may produce reversible error. In addition, Randy takes part in our regular trial

training and serves on our training committee.

Randy Sutton has historically done most of the appellate work himself. However, there is far too
much work for one person alone (in 2004 there were 85 appellate briefs filed, including two from
lengthy aggravated murder trials, State v. Brian Lord, and State v. Nicholas Hacheney). Randy,
therefore, has had the authority to assign appeals to the trial deputies when the need arises. This
year, Randy completed 42 briefs himself, including those in the Lord and Hacheney cases, and
assigned 21 felony briefs to trial deputies, and another 14 misdemeanor and traffic infraction
appeals briefs to members of the District/Municipal Courts Division. In September, a second
deputy, Jeremy Morris, was added to the unit. Jeremy completed eight briefs before leaving to
go into private practice at the end of the year. He has been replaced by Chad Nicholson as the

number two appeals deputy. A summary of the appeal files opened and closed follows:
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APPEAL FILES 2001-2004

Source
= 3 S S 8 8 S S <
< I & & & & & & <3
z |2 g g g |8 g f: g2
@) O ©) (@) ©) O ©) (@) = a
Dist/Mun Total 2 9 21 (2)® 16 (2) | 24(1) 15 21 19 26
Bainbridge - - 1 1 0 0 3 1 4
Island
Bremerton 1 1 1 0 6 1 2 6 3
District 3 9 4 6 5 4 6 4 6
Port Orchard 1 2 1 0 1 2 1 1 0
Poulsho 0 0 1 1 1 0 1 2 1
Special Assault 5 3 3 2 0 3 1 0 1
Unit
Traffic 2 4 10 6 11 5 7 5 11
Felony Total 49(2) |37(2 58 (2) 40(3) |36(2) 58 (4) 41 (2) 46 (2) 59 (4)
General Felony 30 32 39 24 16 28 14 23 18
Special Assault 12 4 12 11 16 14 12 11 22
Unit
Drug Unit® 5 1 7 5 4 16 15 12 19
Collateral Total | 28 19 39 32 44 23 61 40 76
General Felony 18 13 26 23 16 12 28 18 32
Special Assault 3 3 9 6 13 2 23 14 24
Unit
Drug Unit® 1 0 3 3 9 6 8 6 8
Misdemeanor® - - - - 4 3 1 1 2
Federal Habeas® | 6 3 1 0 2 0 1 1 10
Forfeiture™ - - - - 1 - 1 1 1
TOTAL 90(2) | 78(2) 118(4) 89 (5) | 104(3) 96 (4) 125° (2) | 106 (2) | 162 (4)°

Notes: A: Includes cases opened before 2001. B: Parentheses contain number out of total that are prosecution appeals. C: Includes only

WestNet cases before 2003; other drug cases were previously counted in the general felony category. D: Not counted before 2003. E: Primarily
handled by Attorney General; cases opened for tracking purposes. F: Forfeiture appeals were not handled before 2003. G: Includes one juvenile
appeal, which are usually handled internally in the Juvenile Division.
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The most notable statistic this year is the 50% increase in the number of “collateral” files
opened. This is largely attributable to two decisions. The 1999 case of In re Andress, in which
the Washington Supreme Court found that the second-degree felony murder statute did not apply
to deaths arising from an assault, affects cases dating back to the 1970s. In 2004 the unit first
began to feel the fallout from the decision, which potentially impacts 16 Kitsap County
convictions, although from the filings received thus far, it is to be expected that the unit will
additionally have to respond to a number of appeals from defendants who are not actually

entitled to relief under Andress.

The second major source of collateral attacks is Blakely v. Washington, which was decided by
U.S. Supreme Court in June 2004. In that case, the Court held that Washington State’s
procedures for imposing certain sentences were unconstitutional. The Blakely case has had even
greater impact than Andress, with 15 cases briefed in the second half of 2004 alone. More cases
have since been filed, and the unit has not yet determined how many appeals will ultimately have

to be addressed.

The appellate story of the year was the fallout from Blakely v. Washington. Since July, Senior
Deputy Sutton has filed 20 briefs on the issue, and expects more to come. The Court of Appeals
cases have been all over the map, with Division | and Division Il issuing conflicting opinions.
The biggest question is whether the decision applies to cases that were final when Blakely issued.
Although Division Il has held it does not in two unpublished rulings, it has yet to say so in

public.
The remaining bulk of the Appellate Unit's time (January through June) was spent briefing two

aggravated murder cases, Nicholas Hacheney and Brian Keith Lord. Hacheney was argued

January 3, 2005 and Lord on February 24, 2005, and we are awaiting decisions in both cases.
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2001 2002 2003 2004 Total Pending
Opened * 90 118 104 125 162
Closed 78 89 96 106

* Includes Appellate Files opened prior to 2000

Appellate Unit Comparisons by Year
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*Total pending includes the number of open appellate cases as of 12/31/2004, including those filed in previous years that have not received a
final mandate.
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District and Municipal Court Division

The District and Municipal Court Division, headed by Jeff Jahns, handles pre-charging work,
charging and disposition for all cases identified at the outset as misdemeanors or gross
misdemeanors. He is assisted in his duties by Senior Deputy Kevin Hull. Jeff Jahns and his staff
cover the County District Courts located in Port Orchard and Poulsbo, and the Municipal Courts
of the Cities of Bainbridge Island, Bremerton, Poulsbo, and Port Orchard. | believe that Kitsap
County remains the only Prosecutor’s Office in the state that has seen the value in concentrating
all criminal prosecution in one office. This is a credit to the cooperative working relationship

established between Kitsap County and its cities.

As the charts and graphs accompanying this report show, our District and Municipal Court
Division has, by far, our heaviest caseload. The mitigating factor is that most of the cases fall
into only two categories: Driving Under the Influence (DUI) and Domestic Violence Assault in
the Fourth Degree (DV). However, these are very serious crimes, and we are continually trying
to find new ways to meet the challenges that they present. A couple of the programs that we

have had some success with are described below.

Anna’s Ride Home: Anna’s Ride Home is a program that provides a free ride home for bar
patrons who are intoxicated. If a patron leaving the bar is suspected of being intoxicated, or asks
for a ride home, a local cab company is called. The cab company accepts an Anna’s Ride Home
voucher to cover the fare. The bar, through the voucher, pays for half of the cab fare, while the
Anna’s Ride Home program pays for the other half of the fare. Our office supports the Anna’s
Ride Home program through monetary contributions from defendants who accept Pre-Trial
Diversion Agreements in our District and Municipal Courts. Twenty-five percent of MADD
money that we collect as part of our pre-trial diversion agreements goes to help fund Anna’s
Ride Home. The program is new in Kitsap County, and as of the end of 2004 was working only
at one establishment. To date, over 100 rides have been provided to bar patrons who would have
been intoxicated drivers. In other words, that is 100 fewer people on our roads who could have
caused serious injury or death should they have tried to drive home. It is the hope that with

continued success, Anna’s Ride Home will expand to other local establishments.
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MADD and YWCA Advocacy Groups: Our office supports two local advocacy groups
through financial contributions made by defendants. When a defendant accepts a Pre-Trial
Diversion Agreement (PDA)* in a DUI case, they agree to make a $100.00 contribution to
Mother’s Against Drunk Drivers (MADD). This money goes directly to the Kitsap County
MADD organization to aid in their important efforts to combat drunk driving. When a defendant
accepts a Pre-Trial Diversion Agreement in a domestic violence case, they agree to make a
$100.00 contribution to the YWCA Alive Shelter. This money goes directly to the local Kitsap
County YWCA Alive Shelter to support their tireless efforts to support victims of domestic
violence. Both MADD and the YWCA promote education and prevention of these crimes, in
order to make our community safer and provide advocacy for crime victims. We require these
contributions from defendants who agree to PDAs in order to help pay for the costs incurred
because of their crimes. Additionally, the defendant pays our office $50.00 to offset the
administrative costs related to monitoring the PDA. We believe these contributions provide for
both accountability from the defendant, as well as support for two valuable community

organizations.

4 One of the ways we deal with the high volume in the courts of limited jurisdiction, and with the cases that become problematic, is to offer a
PDA. If, for example, a DUI case is a first offense and contains no aggravating factors like a high breath test or children in the car, we may offer
a PDA. This requires the defendant to take the necessary treatment and refrain from further offenses for a period of at least a year. If the
defendant is successful, the charge is reduced or dismissed. In DV cases, if we have a borderline case either because the conduct is a first
offense and not that serious (a shove rather than a punch, for example), or if the case begins to fall apart because the victim may not testify, we
will also offer a PDA. The same conditions apply: treatment and no offending behavior. And the outcome is the same. If the defendant fails to
complete the program, they are convicted of the underlying offense. If they complete the program, the case is reduced or dismissed. The Kitsap
County District Court Probation Department supervises the more serious cases—the DV and DUI cases that are more aggravated but present
proof problems. The majority of the PDAs do not present these issues and are supervised by a private contractor, the Friendship Program (they
also supervise our Felony Diversions). The contractor’s fees are paid by the offender.
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District and Municipal Court Referrals in 2004'
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*On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had a
significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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District and Municipal Courts Referral Comparisons by Year
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District and Municipal Courts
Disposition Comparisons by Year
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had a
significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case
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District Court Referrals and Cases Filed
in 2004
5000 4298
4000 3682
3000 4 86% @ Referred
2000 + OFiled
1000
0
2004 Totals

District Court Dispositions in 2004

0 500 1000 1500 2000 2500 3000 3500 4000 4500

Guilty Plea |—

11259

Cuilty/Ct ——— 363

Guilty/Jy 11

NG/Ct

NG/Jy

Dism/P 662

Dism/D 33

Def Pros 237

PDA

11018

Juv Div

Bail Forf 310

Total

[ 13901

Total Bail Forf Juv Div PDA Def Pros Dism/D Dism/P NG/Jy NG/Ct Guilty/Jy Guilty/Ct Guilty Plea
BGM/M 3873 282 0 1018 237, 33 662 7 1 11 363 1259

O Inf 28 28 0 0 0 0 0 0 0 0 0 0
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*On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had a
significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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District Court Referral Comparisons by Year
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District Court Disposition Comparisons by Year
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02004 | 3901 310 0 1018 237 33 662 7 1 11 363 1259

*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had a
significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Bainbridge Island Municipal Court Referral Comparisons by Year
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‘Bainbridge Island Municipal Court Disposition Comparisons by Year

0 50 100 150 200 250 300 350 400
33
Guilty Plea 17
46
Guilty/Ct - 55
| 0
Guilty/Jy 01
! 1
NG/Ct 0
| 1
NGy 0
48
Dism/P i40 1106
| 6
Dism/D éll
! 11
Def Pros
11
| |78
PDA 179
] 114
| 0
Juv Div |0
0
| 64
Bail Forf 48
| ] 264
Total ] 273
] 364
Bail . Def . . Guilty/ | Guilty/ | Guilty
Total Forf Juv Div| PDA Pros Dism/D | Dism/P | NG/Jy | NG/Ct Jy Ct Plea
02002 | 264 64 78 11 6 48 22 33
02003 | 273 48 79 19 15 40 0 55 17
02004 | 364 27 114 11 18 106 1 1 40 46

*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Bremerton Municipal Court Referrals and Cases Filed in 2004'
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Bremerton Municipal Court Disposition Comparisons by Year
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Port Orchard Municipal Court Referrals and Cases Filed in 2004'
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Port Orchard Municipal Court Disposition Comparisons by Year
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*

On June 3, 2004, our Supreme Court rendered its decision in Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004). The 5 to 4 decision had
a significant impact on the prosecution of cases involving drivers who chose to drive while their driver's license was in a suspended status. The
Moore court held that drivers have a federal constitutional due process right to a hearing by the Department of Licensing before the department
suspends the driver's license for failing to respond, failing to appear, or failing to pay a traffic ticket. Current Washington law prohibited the
department from affording drivers such a hearing. The decision meant that approximately 500,000 people in Washington improperly had their
driver's licenses suspended, and that those suspensions were no longer valid. As a direct result of this decision, our office needed to dismiss
hundreds of driving while license suspended prosecutions, including many cases wherein the defendant had an active arrest warrant outstanding
due to his or her failure to appear for court on the criminal license suspension case.
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Courts. It is used only rarely in the trial of felonies in Superior Court. However, the majority of the cases disposed
of in this fashion in the District, Municipal, and Superior Courts, came after the Court reviewed what is called a
stipulated, or agreed, record. In this procedure, the defendant agrees to allow the judge to decide the case on
evidence that the parties have agreed accurately represents the facts of the case—usually the police reports. It is the
usual disposition when defendants fail to comply with a Pre-Trial Diversion Program or Deferred Prosecution
Agreement. It is also often used if the defendant wants to accept responsibility in District or Municipal Court at his
or her first appearance. In that situation, the stipulation process is simpler than a formal guilty plea.

Guilty, Jury (Guilty/Jy): These cases were resolved by a jury delivering a guilty verdict. This category includes
cases in which the jury convicted on only some of the counts charged.

Guilty Plea (Guilty Plea): This term represents a guilty plea by the defendant. It means that the defendant agrees
that he or she would be found guilty of the charge and is prepared to accept responsibility.8

Juvenile Diversion (Juv Div): This is another statutory diversion program. This one is available only to juveniles
who commit minor offenses like petty theft and mischief. If the juvenile meets the criteria established by the
Legislature, it is mandatory that we divert him or her away from prosecution. The Superior Court Juvenile
Department will prescribe a program for the juvenile, usually including restitution and community service. If the
juvenile accepts and completes the program, the case is dismissed. If the juvenile refuses to participate or fails to
complete the program, the case comes back to us for prosecution.

Not Guilty, Court (NG/Ct): This is a situation where the judge hearing the case alone, either after a trial or upon
stipulation, renders a not guilty verdict. This occurs in Juvenile Court where juries are not allowed, but can occur in
any court as well.

Not Guilty, Jury (NG/Jy): In this case, the jury has found the defendant not guilty of all charges.

Other Dispositions (Other Disp): In past years, this category included a small number of unique dispositions. We
have now grouped those dispositions into other more meaningful classifications. As a result, dispositions are no
longer reflected in this category. Previous years’ data in the “Other Disposition” category have now been
incorporated into the applicable classifications.

Pending: A criminal complaint/referral where a charging decision has not yet been made by a prosecuting attorney.

Pre-Trial Diversion Agreement (PDA): This is a disposition similar to deferred prosecution, but while deferred
prosecution was created by the Legislature and has specifically prescribed components, the PDA is a disposition we
created for use in a broader range of District and Municipal Court cases and in some low-level felonies. A diversion
agreement may be offered if the crime is the offender’s first offense and the circumstances suggest it may be the last
offense as well. We also use this disposition sometimes if a case is problematic: for example, if proof problems
develop as we prepare for trial, or if they were apparent from the start. A PDA consists of a written agreement in
which the defendant agrees to a period of supervision, usually two years, in which he or she will complete
appropriate treatment (for example, in a Domestic Violence 4th Degree Assault, the defendant will agree to DV
perpetrator treatment). The defendant also agrees that if treatment is not completed or there is any violation of the
conditions of supervision, the court will decide the case on the facts set forward in the police reports and any other
documents that the prosecution seeks to utilize. In return, we agree to forego prosecution until the end of the
diversion period or until a violation is found. If the defendant meets the terms of the agreement, we will reduce or
dismiss the original charge.

Referred: A criminal complaint/referral sent to our office by law enforcement

Truancy Closed: Resolution of a compulsory school attendance petition.

8 This category also includes so-called “Alford Pleas,” named for the defendant in the appellate decision that approved the process. In this type
of plea, the defendant does not admit committing the offense, but acknowledges that the state has enough evidence for a conviction. The outcome
is functionally the same as a guilty plea.
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