REQUEST FOR PROPOSALS
KITSAP COUNTY SUPERIOR COURT
2022-137
UA Collection and Testing for Adult Drug and
Veterans Treatment Courts

Posted: Date

Proposal Response Deadline:
September 20, 2022, 3:00 p.m.
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1. PROJECT OVERVIEW
Kitsap County requests proposals from qualified vendors to provide laboratory drug
and alcohol testing, and urinalysis specimen collection services for the Superior
Court Adult Drug Court and Veterans Treatment Court programs.
It is anticipated that one (1) vendor will be selected as a result of this RFP to provide
both laboratory drug & alcohol testing and gender-specific urinalysis specimen
collection services.
2. BACKGROUND
This RFP for drug and alcohol testing and collection services is supported with
Criminal Justice Treatment Account (CJTA) funding for non-Medicaid-eligible
program participants; and Medicaid funding through the Washington State Health
Care Authority (HCA) for all Medicaid-eligible participants.
Adherence to best practices as established by the National Association of Drug Court
Professionals Adult Drug Treatment Court Best Practice Standards, Volume II,
Section VII – Drug and Alcohol Testing and the Office of Justice Programs Defining
Drug Courts: The Key Components – Key Component #7 is required.
A copy of the Adult Drug Court Best Practice Standards, Vol. II can be found at the
below location:
https://www.nadcp.org/standards/adult-drug-court-best-practicestandards/?msclkid=649f2fc7d0b711ecb01ddd7df6589207
A copy of the 10 Key Components of Drug Courts can be found at the below location:
https://www.ndci.org/wp-content/uploads/Key_Components.pdf
Drug Treatment Court History
The first drug treatment court was founded in 1989 in Miami-Dade County, Florida.
Since that time, jurisdictions throughout the country have used the model set forth by
Miami-Dade County to establish their own drug treatment court. As of today, there
are more than 3,000 drug treatment courts in existence in the United States and many
more in the planning stages. Drug treatment courts include: Adult, Veterans, DWI,
Family Dependency, Reentry, Juvenile, Tribal Healing to Wellness, Behavioral Health
and many more.
Drug treatment courts are built upon a partnership between the substance use
disorder communities, the prosecuting attorney, public defender, law enforcement,
the court and other community partners. It is a program that structures treatment
intervention around the authority and direct involvement of one judge. Drug treatment
courts are dependent upon the creation of a non-adversarial courtroom atmosphere
where the judge, the dedicated court staff, and the treatment team work together
toward the common goals of breaking the cycle of substance abuse and criminal
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behavior, addressing mental health issues, and reducing recidivism -- thereby
increasing the safety of the community. An environment with clear and certain rules
is created, and each participant’s compliance is understood to be his or her own
responsibility.
In response to help break the cycle of repeated arrests, prosecutions, and
incarceration of drug users within the county, Kitsap County implemented its first drug
treatment court, the Adult Drug Court, in 1999. Since then, Kitsap County has
implemented numerous other drug treatment court programs serving adults,
veterans, families and juveniles in our community.
The Kitsap County Superior Court Adult Drug and Veterans Treatment Courts are
designed to supervise clients who are charged with felony and misdemeanor cases
through a comprehensive, judicially monitored program of treatment and
rehabilitation services. The mission of the Kitsap County Adult Drug and Veterans
Treatment Courts is to reduce recidivism by strengthening the mental, emotional, and
social well-being of substance abusing non-violent adult offenders. We achieve this
purpose through strength-based, community oriented therapeutic and legal
interventions that result in reduced substance abuse, strengthened family and
community relationships, enhanced educational and employment skills, and
increased public safety. Our Adult Drug Court can serve up to 150 participants at any
given time. The projected annual urinalysis quantity is 19,500 units based on current
program parameters. Additionally, the Veterans Treatment Court can serve up to 25
participants at any given time with a projected maximum annual urinalysis quantity of
3,250 units. Once a contract is established between a vendor and Kitsap County,
the County may explore an expansion of urinalysis collection and testing services to
also support a Family Dependency Drug Court, a District Court Behavioral Health
Court, and a District Court Human Trafficking Court.
3. SCOPE OF SERVICES
Deliver Drug and Alcohol testing and urinalysis specimen collection services for adult
participants that provide accurate, timely and comprehensive assessment of
unauthorized substance use throughout a participant’s participation in our programs.
Drug and Alcohol Testing
Provide drug and alcohol testing services for participants in our Kitsap County
Superior Court Adult Drug and Veterans Treatment Courts, hereinafter referred to as
the Kitsap County Superior Court Adult Treatment Courts.
A.

Randomized Testing Schedule
The vendor shall provide a web-based drug and alcohol testing application that
provides the ability to create an individualized/randomized urinalysis testing
schedule for the adult participants two-to-three times per week in the Kitsap
County Superior Court Adult Treatment Courts. Participants should not be on
the same testing schedule as others. The web-based application must be able
to be utilized by the County in order to execute an individualized urinalysis
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testing schedule for our participants that is random and unpredictable. This
application must provide the ability for the County to randomize testing
frequencies by a wide variety of variables and also the ability to weight
additional surprise tests.
B.

Drug Testing Notification Services
The vendor shall provide a local phone line for the adult participants in the
Kitsap County Superior Court Adult Treatment Court programs to call-in on a
daily basis (weekdays and weekends, including holidays) to see if they are to
submit a urinalysis specimen on any given day. This phone line must be able
to provide testing information on whether they are to provide a specimen or not
within a 12 hour period each day, 7 days a week, 365 days per year. There
must be procedures and redundancies in place to ensure that this phone line
is open and available 24 hours a day, 7 days a week, 365 days per year, to
provide this pertinent information during the days and times indicated above.
A web-based check-in feature is considered beneficial, but is not a requirement
for notification of drug testing.

C.

Result Reporting
Testing results should be made available and reported within twenty-four hours
from collection, excluding weekends/holidays, for negative results and fortyeight hours from collection, excluding weekends/holidays, on specimens in
need of confirmation testing.
Results should be made available to be pulled from a web-based drug testing
application and also have the ability to be faxed to the program within the
indicated reporting timeframes.
The final result report shall include:
•

Donor Name

•

Agency/Sub-Agency

•

Specimen Identification Number

•

Type of Sample

•

Collection Date/Time, Received in Lab Date/Time & Reported Date/Time

•

Medications listed on collection form, if designated

•

Collection Site where the sample was collected and by which collector

•

Location of specimen testing

•

Test results including: Result levels, Outcome, Method of Testing, Cutoff
levels, Validity Testing results and any pertinent notes/comments.

All final confirmed results must be signed off by a certifying scientist.
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D. Validity Testing
All specimens must be routinely examined for evidence of dilution and
adulteration. Every sample must be tested and reported on for the following
validity testing:
•

Creatinine

•

Specific Gravity

•

pH

•

Nitrate

E. Confirmation Testing
All urinalysis specimens that initially screen positive for an immunoassay
screen must be confirmed using an instrumented confirmation test, such as
gas chromatography/mass spectrometry (GC/MS) or liquid
chromatography/mass spectrometry (LC/MS) if requested.
F. Breadth of Testing
The ability to test for the full range of substances that are likely to be used by
program participants is imperative to keep our programs in line with best
practice standards. Submittal Form 3 provides an example of assays that the
vendor should be able to provide immunoassay screening and confirmatory
testing on. In addition, it is critical for the vendor to stay up to date on the
latest drug trends, work on being able to conduct new tests and provide
competitive pricing as they come available.
G. Laboratory Certification Requirements
The testing laboratory must maintain current laboratory certification with a
national laboratory certifying body (Health and Human Services Certification
preferred).
The vendor must have a Washington State Business License and be able to
provide services in the State of Washington and be licensed as a medical test
site by the Department of Health.
H. Toxicology Expert Services
A toxicology expert shall be available for education and training. Toxicologists
shall also be available to confer with the County and/or testify in Court on
questions regarding urinalysis testing, specialty testing, cross reactivity on
assays, etc.
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I. Collection Services
Collect observed urinalysis specimens from the adult participants in the
Kitsap County Superior Court Adult Treatment Courts. The primary, valid form
of specimen collection for our programs will be urine. The vendor will adhere
to ADA guidelines and not discriminate based on a donor’s sexual orientation,
race, gender, etc.
J. Collection Site Locations
The vendor will set up and maintain a collection site that is centrally located
within Kitsap County, Washington, preferably in Silverdale or East Bremerton,
that is easily accessible by mass transit. The vendor should also be open to
establishing and maintaining at least one additional collection site located in
South Kitsap County and in close traveling proximity to the Kitsap County
Courthouse campus. The timeframe for establishment of a second collection
site is within one year after award, and as determined by participant and
program demands.
The collection sites will be open and available to participants between the hours
of 7:00am and 3:00pm Monday through Friday (including holidays) and
between the hours of 7:00am and Noon Saturday and Sundays (including
holidays). No additional charges will be accepted by the County for collection
on weekends and/or holidays as indicated above.
K. Collection Site Staff
Each collection site must be staffed by at least one male and one female
collector at all times during collection times indicated above. Redundancies
must be in place to ensure that the collection site adheres to this staffing
requirement. All staff must be trained in the proper collection protocols for
observed urinalysis specimen collection and abide by vendor collection
protocols. Vendor will be amenable to special or unique collection protocols
as setforth by Kitsap County in writing throughout the duration of any resulting
contract.
L. Observation
All collections must be observed and collected by a same gender staff trained
to maintain a legally defensible chain of custody of the urine specimen and
specimen collection procedures to insure that all specimens have not been
manipulated by the client. Vendor will adhere to the observation collection
procedures for both male and female donors as provided with its bid
submission, and as amended in writing throughout the duration of any
resulting contract by Kitsap County. Collection staff will go over these
collection procedures with all new donors and adhere to the procedures
outlined. If collection staff are suspicious of or have caught any
adulteration/tampering of samples during the observation process, they are to
follow all vendor protocols and notify the County by submitting an incident
report of the behavior.
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M. Web-based Collection Services
All specimens collected at the vendor collection site shall be tracked in a webbased system that provides the ability to inform the County of the following:
•

Those who are scheduled for a UA test on a daily basis

•

If a donor showed and provided a sample, or showed and was not able to
provide a sample.

•

If there were any issues with a collection, or multiple attempts done

•

If a donor misses a scheduled test

•

The frequency of incidents, and associated reasons, when UA collection
has been unobserved

The County should have the ability to enter in new donors into the web-based
system and pull information out of this system to be able to verify all of the
above.
N. Specimen Collection Supplies
The vendor shall provide all necessary supplies and containers for specimen
collection, transportation of specimens and paper collection forms at both the
vendor collection sites and for collections done at the Kitsap County facilities
by their staff.
O. Specimen Chain of Custody/Transportation
The vendor shall follow proper chain-of-custody procedures when handling
specimens. An established paper trail identifying each person who handled
the specimen from collection to laboratory analysis to reporting of the results
is required. Proper labeling and security measures must be adhered to in
order to provide confidence that the specimen belongs to the donor identified
on the record and the specimen was properly transported and stored
according to laboratory protocols and manufacturer recommendations.
All specimens collected at the vendor collection sites shall be picked up on a
daily basis (including weekends) and transported to the laboratory for testing
using secure chain of custody procedures which are acceptable by a court of
law.
All specimens collected at Kitsap County sites, shall be picked up daily
(Monday – Friday, excluding Federal Holidays) and transported to the
laboratory for testing using secure chain of custody procedures which are
acceptable by a court of law.
P. Contract Start
The vendor must be capable of providing both the collection and testing
services required within 30 days after notification of award by the County. For
planning purposes, the Superior Court is targeting November 1, 2022 as the
earliest possible start date.
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Q. Billing/Invoicing
The vendor must demonstrate eligibility to meet Medicaid billing requirements
upon bid award. This will include contracts with Medicaid Managed Care
Organizations (MCOs) and Washington State Health Care Authority (HCA)
Fee-for-Service Program.
The vendor must also contract with Salish Behavioral Health Administrative
Services Organization (SBHASO) to invoice for non-Medicaid participants
eligible for Criminal Justice Treatment Account funding. Prior to contracting,
the vendor must complete by the Salish Behavioral Health Administrative
Services Organization (SBHASO) Credentialing process.
Billing for drug testing and collection services will be coordinated with MCOs,
HCA, and SBHASO based on Medicaid eligibility and on the separate billing
requirements established by each organization.
4. PROCUREMENT SCHEDULE
Item

Action

Date

1.

Kitsap County Issues Letter to Request Proposals

August 15, 2022

2.

Proposer may submit written questions and comments September 2, 2022
until 3 p.m. Pacific Time

3.

Kitsap County will Issue responses.

5.

Responder must submit Proposal by 3:00 p.m. Pacific Sept em ber 20, 2022
Time

5.

Kitsap County evaluation of Proposals

September 21-30, 2022

6.

Announce successful Proposal

October 7, 2022

7.

Contract Execution

November 1, 2022

September 9, 2022

5. CONTRACT LENGTH
The contract term will be effective upon the date of contract execution for two years
with the option to renew for additional one year terms subject to the “Time of
Performance” and the “Termination” provisions of Kitsap County’s standard Contract
for Professional Services. Contract prices shall remain firm fixed during the contract
term.
6. PROPOSAL (SUBMITTAL) REQUIREMENTS
To ensure that all information provided is properly evaluated, please organize and
label proposals in the structure provided below (6A, 6B, 6C, etc).
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Proposals (submittals) shall include, at a minimum, the following:
A. Experience/Similar Projects: Provide your experience with providing drug and
alcohol testing and specimen collection services to other criminal justice programs,
such as drug courts. Provide three client references for similar projects in size and
scope within the past three years. Briefly describe each project and for each
reference provide up-to-date individual contact name with e-mail and phone
number. Provide the size, scope, and dates of each project.
B. Qualification/Experience of Personnel Assigned: Qualifications and experience of
key personnel who will be assigned to this project and the percentage of time
committed to the contract. Identify each by their proposed role and the percentage
of time they will be committed to the County. Include for each their name and upto-date, pertinent resume. Identify and provide the same information for any
proposed subcontractors.
C. Drug Testing Services: Describe your drug testing services and ability to perform
the requested services within 30 days after notification of award as indicated in
the Scope of Work section 5 subsections A-H. If you have a web-based application
for testing services, please fully describe the application and its capabilities. Please
provide an example of your drug testing final report, list of testing options, list of
standard drugs commonly tested, and any other examples pertinent to providing
information on services offered.
D. Collection Services: Describe your collection services and ability to perform the
requested services as indicated in the Scope of Work section 5 subsections I-N.
Please indicate where your collection site(s) are located or where you propose to
provide services if the site is not operating at the time of this proposal. Please
provide a copy of your established Collection Procedures for Males and
Females. Describe your collection observation procedures for transgender
donors.
E. Cost: Please provide immunoassay screening and confirmation pricing for stand
alone and add on costs for all tests and validity testing that is offered. Use
Submittal Form 3 for Pricing. Please provide collection fees and any courier
costs for the transportation of specimens, if applicable. This includes any pick up
services for specimens collected at Kitsap County that are in need of transportation
to the Laboratory.
Please include evidence of the vendor’s ability to establish a contractual billing
relationship for Medicaid payments with the Washington Health Care Authority
(HCA) and/or Medicaid Managed Care Organizations (MCO). Also, include
evidence of the ability to establish a contractual relationship for non-Medicaid
payments with SBHASO including completion of credentialing.
F. Sustainability: The County has adopted an environmentally preferable purchasing
policy which requires to the greatest extent feasible and practicable and in a
manner that balances fiscal and environmental stewardship, the County shall
procure and utilize environmentally preferable materials, products, and services.
Drug & Alcohol Testing
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Proposer shall include any sustainable related strategies, practices, services, or
products that may reduce the environmental and/or economic impact of the
services proposed. Proposer shall provide information on any sustainability
related goals, accomplishments, and/or programs or other factors that may be of
benefit to the County.
G. Professional Services Contract Terms & Conditions: By this reference,the Kitsap
County’s standard Contract for Professional Services is made a part of this RFP
and will be used as the basis for preparing a final agreement with the successful
proposer compliant with applicable law and in the best interests of the County. The
Contract for Professional Services will include the County’s HIPAA Business
Associates Agreement. Proposers are advised to carefully read the standard
Contract for Professional Services and HIPAA Business Associates Agreement,
and to indicate general acceptance of the Professional Services Contract with the
submission of their proposals. The proposal should identify any additional contract
provisions to be sought by the proposer and should also identify Professional
Services Contract provisions the proposer considers unacceptable and suggest
alternate language.
H. Legal Action: Disclose any current or recent (within past five years) legal action in
progress or taken against the firm or individuals.
I. Disclosure: List all business transactions and relations within the past five years
that may create or be perceived to create a conflict of interest. Any business
dealings or recommendations of a product or firm that may conflict with this project
shall be disclosed.
J. Laboratory Certification & Business License: Proposers shall submit with sealed
proposal a current Laboratory Certification and Washington State Business
License.
K. Transmittal Page: The first page of this RFP shall be signed in ink, completed and
included in the Proposal Submittal Package. Submittal Form 1
7. EVALUATION CRITERIA:
A.

Experience with Similar Projects

15%

B.

Qualification and Experience of Personnel Assigned

20%

C.

Drug Testing Services

20%

D.

Collection Services

20%

E.

Cost: Evaluation of the overall competitiveness of the proposer’s 15%
price.

F.

Sustainability: Environmental focus and impact.

10%

G.

Contract Acceptance/Exceptions: Ability to contract with HCA

Y or N
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H.

Contract Acceptance/Exceptions: Ability to pre-certify and contract Y or N
with SBHASO

I.

Legal Action

Y or N

J.

Disclosure

Y or N

K.

Laboratory Certification and Business License

Y or N

L.

Non Disclosure Request (Submittal Form 2)

Y or N

M.

Transmittal Page (front cover page of RFP)

Y or N

Total

100%

8. PROPOSAL EVALUATION
A. The County will evaluate proposals using the criteria set forth in Sections 5 and
6 of this RFP. The County reserves the right, in its sole discretion, to reject all
proposals, waive informalities and irregularities in responses, or not award.
B. The County may choose to interview one or more of the proposers or issue
Best and Final Offers to the highest rated proposers.
C. The County reserves the right to award a contract to the single highest rated
proposer without proceeding to interviews.
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SUBMITTAL FORM 2 NON-DISCLOSURE REQUEST
If you believe any statements or items you submit to the County as part of this
submittal/response are exempt from public disclosure under the Washington Public
Records Act (PRA), you must identify and list them below. You must very clearly and
specifically identify each statement or item, and the specific exemption that applies. If
awarded a County contract, the same exemption status will carry forward to the contract
records.
The County will not exempt materials from disclosure simply because you mark them
with a document header or footer, page stamp, or a generic statement that a document
is non-disclosable, exempt, confidential, proprietary, or protected. You may not identify
the entire page, unless the entire page is within the exemption scope. Only records
properly listed on this Form will be protected and withheld for notice. All other records
will be considered fully disclosable upon request.
I do not request any information be withheld
I request the following specific information be withheld. I understand that all
other information will be considered public information.
For each statement or item you intend to withhold, you must fill out every box below.
You should not request an entire page withheld; only request the specific portion subject
to the exemption.
Document Page:
Specify the page number
on which the material is
located within your
submittal package

Statement:
Repeat the text you
request to be held as
confidential, or attach a
redacted version

RCW Exemption:
Specify the RCW
exemption including the
subheading

For this request to be valid, you must specify the RCW provision or other State or
Federal law that designates the document as exempt from disclosure. For example,
potential RCW exemptions include the following:
1.
2.
3.
4.

RCW 42.56.230.3 - Personal information - Taxpayer
RCW 42.56.230.4 - Personal information - Credit card numbers and related
RCW 42.56.240 - Investigative, law enforcement and crime victims
RCW 42.56.250 - Employment and licensing - specify the applicable
subheading
5. RCW 42.56.260 - Real estate appraisals
6. RCW 42.56.270 (Items 1- 17) – specify applicable subheading
7. RCW 42.56.420 - Security
Drug & Alcohol Testing
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SUBMITTAL FORM 3 COST/PRICING (See Section 5E)
Example list of Assays and 8-panel to provide immunoassay screening and
confirmation pricing on:
Amphetamine/Methamphetamine
Artificial Urine
Barbiturates
Benzodiazepines
Buprenorphine
Carisoprodol
Cocaine
Creatinine
Dextromethorphan
Ethyl glucuronide
Fentanyl
Kratom (Mitragynine)
MDMA (Ecstacy)
Methadone Metabolite
Opiates
(Morphine,
Hydromorphone,
Codeine,
Oxycodone/Oxymorphone
Oxidants Screen
pH
Phencyclidine
Propoxyohene
Specific Gravity
Synthetic Cannabinoids
Synthetic Cathinones
THC
Tramadol
8-PANEL EXAMPLE
Amphetamine/Methamphetamine
Benzodiazepines
Buprenorphine
Cocaine
Ethyl glucuronide
Opiates
(Morphine,
Hydromorphone,
Codeine,
Oxycodone/Oxymorphone
THC
Validity Testing (Creatinine, Specific Gravity, pH, and
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$
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Provide any other additional costs not included above:
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Appendix 1

Contract for Professional Services
CONTRACT NO. [Contract Number]

[TITLE]

This Professional Services Contract (“Contract”) is between Kitsap County, a Washington state political
subdivision (“County”) and [Contractor Name], a [Contractor Type] having its principal offices at [Contractor Addr]
(“Contractor”).
In consideration of the terms and conditions of this Contract, the parties agree as follows:
SECTION 1.
1.1

TERM AND EFFECTIVE DATE

The Contract will become effective [Contract Start Date] and terminate [Contract End Date], unless
terminated or extended. The Contract may be extended for additional consecutive terms at the mutual
agreement of the parties, not to exceed a total of [Contract Length]. In no event will the Contract become
effective unless and until it is approved and executed by the duly authorized representative of Kitsap
County.

SECTION 2.

SERVICES

2.1.

Scope of Work. The Contractor shall provide all “Services” identified in Attachment A: (Scope of Work),
which is incorporated herein by reference. The Contractor shall provide its own equipment, labor, and
materials.

2.2.

Contract. “Contract” means this Contract and any exhibits, amendments, and solicitation documents
accepted by the County, and Attachments A (Scope of Work), B (Compensation)[List Additional
Attachments, if any]. All such documents are incorporated herein in full by this reference.

2.3.

Personnel. Contractor shall have and maintain complete responsibility for its Personnel. “Personnel”
means Contractor and Contractor’s employees, subcontractors, volunteers, interns, agents, and any
other person utilized by the Contractor directly or indirectly or through third parties to perform any
Services under the Contract. Contractor shall promptly remove any Personnel performing Services on
request from the County Representative.

2.4.

Standards. Contractor warrants that i) Contractor has the qualifications, knowledge, experience, skills,
and resources necessary to provide all Services; ii) all Services shall be provided by Personnel
experienced in their respective fields and in a manner consistent with the standards of care, skill,
diligence, and knowledge commonly possessed and exercised by experienced professionals in the same
discipline in the same or similar circumstances; and iii) all Services shall be performed to the County’s
reasonable satisfaction and according to the schedule agreed to by the parties.

2.5.

Communication. Contractor shall keep the County informed of the progress of the Services in the manner,
method, and intervals requested by the County.

SECTION 3.

COMPENSATION AND PAYMENT

3.1.

Compensation. The maximum amount of compensation paid under the Contract by the County shall not
exceed $[Contract Amount]. A description of the compensation is provided in Attachment B:
Compensation, which is incorporated herein by reference.

3.2.

Invoice. The Contractor will submit one invoice to the County per month for payment of Services
completed to date, unless otherwise provided herein. Each invoice shall identify the Services performed,
dates performed, and any other information requested by the County.

3.3.

Payment. The County will make reasonable efforts to pay the Contractor within 30 days from the date
the County receives a complete and correct invoice, unless otherwise provided herein. All funds
disbursed to the Contractor will be processed by Direct Deposit via Automated Clearing House (ACH),
unless otherwise agreed to by the parties.

3.4.

Insurance/W-9 Compliance. All payments are expressly conditioned upon the Contractor’s compliance
with all insurance requirements and submission of a current IRS W-9 form to the County. Payments may
be suspended in full in the event of noncompliance. Upon full compliance, payments will be released to
Contractor unless otherwise provided herein.

3.5.

Restrictions. The Contractor will only be entitled to receive payment for Services expressly authorized in
the Contract, and received during the Contract term and accepted by the County. Contractor
acknowledges oral requests and approvals of additional services or additional compensation are
prohibited and unenforceable. Advance payments are not authorized.

SECTION 4.

TERMINATION

4.1.

For Convenience. The County may terminate the Contract, in whole or in part, without penalty, for any
reason or no reason, with ten days prior notice to the Contractor.

4.2.

For Funding issues. If any funding for Services is not available, withdrawn, reduced, or limited in any
way, or if additional or modified conditions are placed on the funding after the Contract becomes effective,
the County may: (1) accept a decreased price offered by Contractor; (2) terminate the Contract; or (3)
terminate the Contract and re-solicit the requirements.

4.3.

Termination for Default. The County may immediately terminate the Contract, in whole or part, due to the
failure of the Contractor to comply with any Contract term or condition, or to make satisfactory progress
in performing the Contract, subject to the provisions of 11.1, or if the County determines the Contractor
has been debarred, suspended or otherwise lawfully prohibited from participating in any public
procurement activity. Contractor shall immediately notify the County if the Contractor becomes
suspended or debarred.

4.4.

Procedures. Upon receipt of notice of termination, the Contractor shall stop all Services as directed in
the notice, notify Personnel of the termination date, and minimize further costs. All goods, materials,
documents, data, and reports prepared by the Contractor under the Contract shall become the property
of, and delivered to, the County on demand. A final payment will be made to the Contractor only for
Services performed and accepted by the County through the effective date of termination. No costs
incurred after the effective date of the termination will be paid.

SECTION 5.

INDEMNIFICATION

5.1.

To the fullest extent permitted by law, Contractor shall indemnify, defend, and hold harmless Kitsap
County and its elected and appointed officials, officers, employees, and agents (collectively
“Indemnitees”) from and against all Claims resulting from or arising out of the performance of the
Contract, whether such Claims arise from the acts, errors, or omissions of Contractor, its Personnel, third
parties, or Kitsap County, or anyone directly or indirectly employed by any of them or anyone for whose
acts, errors, or omissions any of them may be liable. It is the specific intent of the parties that the
Indemnitees shall, in all instances, except Claims arising from the sole negligence or willful misconduct
of the Indemnitees, be indemnified by Contractor from and against any and all Claims.

5.2.

With regard to any Claim against any Indemnitee by any of Contractor’s Personnel, or anyone directly or
indirectly employed by them, or anyone for whose acts they may be liable, Contractor’s indemnification
obligation shall not be limited in any way by a limitation on the amount or type of damages, compensation,
or benefits payable by or for the Contractor or Contractor’s Personnel under workers compensation acts,
disability benefit acts, or other employee benefit acts. Solely for the purposes of this indemnification
provision, Contractor expressly waives its immunity under Title 51 RCW (Industrial Insurance) and
acknowledges this waiver was mutually negotiated by the parties.

5.3.

Architectural, Landscape Architectural, Engineering, or Land Surveying Services. Should a court of
competent jurisdiction determine the Contract is subject to RCW 4.24.115, then, in the event of liability
for damages arising out of bodily injury to persons or damages to property caused by or resulting from
the concurrent negligence of the Contractor and the County, its officers, officials, employees, and agents,
the Contractor’s liability hereunder, including the duty and cost to defend, will be only to the extent of the
Contractor’s negligence.

5.4.

Claim. “Claim” means all losses, claims, suits, actions, liabilities, damages, demands, judgments,
settlements, expenses, fines, or other liabilities of any kind or nature whatsoever, including without
limitation, all costs including costs of Claim processing, investigation, reasonable attorneys’ fees,
consequential damages, and punitive damages, for any personal or bodily injury, sickness, disease,
disability, or death, or loss or damage to tangible or intangible business or property, including the loss of
use. Claim includes any infringement of copyright, patent, trademark, or other proprietary rights of any
third parties arising out of Contract performance or use by the County of materials furnished or work
performed under the Contract.

5.5.

Obligations/Notice of Claim. The County will provide the Contractor notice of the assertion of liability by
a third party that may give rise to a Claim by County against the Contractor based on the indemnity
contained herein. Contractor shall respond to the County’s tender of defense of a claim in writing within
14 calendar days from the notice date, and will advise the County if Contractor accepts or denies tender
of the claim. The County may in its discretion withhold all or part of any payment due Contractor under
the Contract until Contractor responds to such notice. Contractor shall keep the County timely and fully
informed through all stages of the defense and promptly respond to and comply with County’s requests
for information. The County at all times reserves the right, but has no obligation to participate in the
defense and settlement of any Claim. Such participation shall not constitute a waiver of Contractor’s
indemnity and defense obligations under the Contract. Contractor shall not settle or compromise any
Claim in any manner that imposes any obligations upon the County without the prior written consent of
the County. Contractor shall promptly advise the County of any occurrence or information known to the
Contractor that could reasonably result in a Claim against the County. The violation of any provisions of
this Section, including improper refusal to accept tender, is a material breach.

SECTION 6.

INSURANCE

6.1.

Minimum Insurance Required. Contractor and its subcontractors, if any, shall procure and maintain, until
all of Contract obligations have been fully discharged, including any warranty period, all insurance
required in this Section with an insurance company duly licensed in Washington State with an A.M. Best
Company ratings of not less than A-VIII and a category rating of not less than “8”, with policies and forms
satisfactory to the County. Use of alternative insurers requires prior written approval from the County.
Coverage limits shall be at minimum the limits identified in this Section, or the limits available under the
policies maintained by Contractor without regard to the Contract, whichever is greater.

6.2.

Professional Liability. Not less than $1,000,000 per claim and $2,000,000 annual aggregate. Coverage
will apply to liability for professional error, act or omission arising out of or in connection with Contractor’s
Services under the Contract. The coverage shall not exclude bodily injury, property damage or hazards
related to the work rendered as part of the Contract or within the scope of the Contractor’s services under
the Contract, including testing, monitoring, measuring operations or laboratory analysis where such
Services are rendered under the Contract.

6.3.

Commercial General Liability (“CGL”). Not less than $1,000,000 per occurrence and $2,000,000 annual
aggregate. Coverage shall include personal injury, bodily injury, and property damage for premiseoperations liability, products/completed operations, personal/advertising injury, contractual liability,
independent contractor liability, and stop gap/employer’s liability. Coverage shall not exclude or contain
sub-limits less than the minimum limits required herein, without the prior written approval of the County.
The certificate of insurance for the CGL policy shall expressly cover the indemnification obligations
required by the Contract.

6.4.

Automobile Liability.
☐
Contractor shall maintain personal automobile insurance on all vehicles used for Contract purposes
as required by law.
☐
Not less than $1,000,000 per occurrence and $2,000,000 annual aggregate. Coverage shall include
liability for any and all owned, hired, and non-owned vehicles. Coverage may be satisfied with an
endorsement to the CGL policy.

☐
Not less than $100,000 per occurrence and $300,000 annual aggregate. If a personal automobile
liability policy is used to meet this requirement, it must include a business rider and cover each vehicle
to be used in the performance of the Contract. If Contractor will use non-owned vehicles in performance
of the Contact, the coverage shall include owned, hired, and non-owned automobiles.
6.5.

Umbrella or Excess Liability. Contactor may satisfy the minimum liability limits required for the CGL and
Automobile Liability under an Umbrella or Excess Liability policy. There is no minimum per occurrence
limit of liability under the Umbrella or Excess Liability; however, the annual aggregate limit shall not be
less than the highest “Each Occurrence” limit for either CGL or Automobile Liability. Contractor agrees to
an endorsement naming the County as an additional insured as provided in this Section, unless the
Umbrella or Excess Liability provides coverage on a “Follow-Form” basis.

6.6.

Workers’ Compensation and Employer Liability. If applicable, Contractor shall maintain workers’
compensation insurance as required under the Title 51 RCW (Industrial Insurance), for all Contractor’s
Personnel eligible for such coverage. If the Contract is for over $50,000, then the Contractor shall also
maintain employer liability coverage with a limit of not less than $1,000,000.

6.7.

Primary, Non-Contributory Insurance/Subcontractors. The Contractor’s and its subcontractors’ insurance
policies and additional named insured endorsements will provide primary insurance coverage and be
non-contributory. Any insurance or self-insurance programs maintained or participated in by the County
will be excess and not contributory to such insurance policies. All Contractor’s and its subcontractors’
liability insurance policies must be endorsed to show as primary coverage. The Contractor shall include
all subcontractors as insureds under its policies or shall furnish separate certificates and endorsements
for each subcontractor. All subcontractors shall comply with all insurance and indemnification
requirements herein.

6.8.

Review of Policy Provisions. Upon request, Contractor shall provide a full and complete copy of all
requested insurance policies to the County. The County reserves the right without limitation, but has no
obligation to revise any insurance requirement, or to reject any insurance policies that fail to meet the
requirements of the Contract. The County also has the right, but no obligation to review and reject any
proposed insurer providing coverage based upon the insurer’s financial condition or licensing status in
Washington. The County has the right to request and review the self-insurance retention limits and
deductibles, and Contractor’s most recent annual financial reports and audited financial statements, as
conditions of approval. Failure to demand evidence of full compliance with the insurance requirements
or failure to identify any insurance deficiency shall not relieve the Contractor from, nor be construed or
deemed a waiver, of its obligation to maintain all the required insurance at all times as required herein.

6.9.

Waiver of Subrogation. In consideration of the Contract award, Contractor agrees to waive all rights of
subrogation against the County, its elected and appointed officials, officers, employees, and agents. This
waiver does not apply to any policy that includes a condition that expressly prohibits waiver of subrogation
by the insured or that voids coverage should the Contractor enter into a waiver of subrogation on a preloss basis.

6.10.

Additional Insured, Endorsement and Certificate of Insurance. All required insurance coverage, other
than the workers’ compensation and professional liability, shall name the County, it’s elected and
appointed officials, officers, employees, and agents, as additional insureds and be properly endorsed for
the full available limits of coverage maintained by Contractor and its subcontractors. Endorsement is not
required if Contractor is a self-insured government entity, or insured through a government risk pool
authorized by Washington State.
The Certificate of Insurance and endorsement shall identify the Contract number and shall require not
less than 30 days’ prior notice of termination, cancellation, nonrenewal or reduction in coverage. At the
time of execution, Contractor shall provide the Certificate of Insurance, endorsement, and all insurance
notices to: Risk Management Division, Kitsap County Department of Administrative Services, 614
Division Street, MS-7, Port Orchard, Washington 98366.

6.11.

General. The coverage limits identified herein are minimum requirements only and will not in any manner
limit or qualify the liabilities or obligations of the Contractor under the Contract. All insurance policy
deductibles and self-insured retentions for policies maintained under the Contract shall be paid by the
Contractor. Any failure to comply with reporting provisions of the policies shall not affect coverage
provided to the County, its elected and appointed officials, officers, employees, or agents. Contractor’s
insurance shall apply separately to each insured against whom a claim is made or suit is brought, subject
to the limits of the insurer’s liability.

6.12.

Claims-Made. If Contractor’s liability coverage is written as a claims-made policy, Contractor shall
purchase an extended-reporting period or “tail” coverage for a minimum of three (3) years following
completion of the performance or attempted performance of the provisions of this Contract.

SECTION 7.
7.1.

NOTICE AND CONTRACT REPRESENTATIVES

Any notices, demands and other communications required by the Contract will be effective if personally
served upon the other party or if mailed by registered or certified mail, postage prepaid, return receipt
requested, to the other party’s Contract Representative at the address below. Notice may also be given
by facsimile with the original to follow by regular mail. Notice will be deemed to be given three days
following the date of mailing, or immediately if personally served. For service by facsimile, service will be
effective at the beginning of the next working day. Each party will designate a “Contract Representative”,
which may be changed by providing 15 days prior notice to the other party.
County’s Contract Representative
Name:
[County Rep Name]
Title:
[County Rep Title]
Address:
[County Rep Addr]
Phone:
[County Rep Phone]
Email:
[County Rep Email]
Contractor’s Contract Representative
Name:
[Contractor Rep Name]
Title:
[Contractor Rep Title]
Address:
[Contractor Rep Addr]
Phone:
[Contractor Rep Phone]
Email:
[Contractor Rep Email]

SECTION 8.

AMENDMENTS, SUBCONTRACTS, INDEPENDENT CONTRACTOR

8.1.

Amendment. No amendment or modification to the Contract will be effective without the prior written
consent of the authorized representatives of the parties.

8.2.

Successors and Assigns. To the extent permitted by law, the Contract is binding on the parties’ respective
partners, successors, assigns, executors, and legal representatives.

8.3.

Assignments. Except with the prior written consent of the other party, each party shall not assign or
transfer, including by merger (whether that party is the surviving or disappearing entity), consolidation,
dissolution, or operation of law any right, duty, obligation, or remedy under the Contract. Any purported
assignment or transfer in violation of this section shall be void.

8.4.

Subcontracts. Contractor shall provide the County a list of all subcontractors and the subcontractors’
proposed responsibilities. “Subcontract” means any contract, express or implied, between the Contractor
and another party or between a subcontractor and another party delegating or assigning, in whole or in
part, the making or furnishing of any material or service for the performance of the Contract. All
subcontracts shall incorporate by reference the terms and conditions of this Contract. Contractor is solely
responsible for the performance and payment of its subcontractors.

8.5.

Independent Contractor. Each party under the Contract shall be for all purposes an independent
contractor. Nothing contained herein will be deemed to create an association, a partnership, a joint
venture, or a relationship of principal and agent, or employer and employee between the parties.
Contractor shall have complete responsibility and control over its Personnel. Neither Contractor nor its
Personnel shall be, or be deemed to be, or act or purport to act, as an employee, agent or representative
of the County. Contractor and its Personnel shall have no County employee-type benefits of any kind
whatsoever, including without limitation, insurance, pension plan, vacation pay or sick pay, or other right
or privilege afforded to County employees. Contractor and its Personnel shall be responsible for payment
of all insurance, taxes, and benefits.

SECTION 9.

OWNERSHIP, CONFIDENTIAL INFORMATION AND BREACH

9.1.

Ownership. Any and all data, reports, analyses, documents, photographs, pamphlets, plans,
specifications, surveys, films, or any other materials created, prepared, produced, constructed,
assembled, made performed, or otherwise produced by the Contractor or its Personnel for delivery to the
County under this Contract shall be the sole and absolute property of the County. All such property shall
constitute “work made for hire” as defined by the U.S. Copyright Act of 1976, 17 U.S.C § 101, and the
ownership of the copyright and any other intellectual property rights in such property shall vest in the
County at the time of its creation. Ownership of the intellectual property includes the right to copyright,
patent, and register, and the ability to transfer these rights. Material the Contractor uses to perform this
Contract that is not created, prepared, constructed, assembled, made, performed, or otherwise produced
for or paid for by the County is owned by the Contractor and is not “work made for hire” within the terms
of the Contract.

9.2.

Confidential Information/Breach. Contractor shall ensure that all personal identifying information, financial
information, and other information submitted or made available to Contractor by, or on behalf of, the
County, or acquired or developed by Contractor in the performance of the Contract (unless publicly
available) is kept confidential, secured, and protected to prevent unauthorized access. Such information
will be utilized by Contractor solely as necessary for the performance of Services under the Contract and
not made available to any other person without the County’s prior written consent. In the event of
unauthorized access or other security breach, Contractor shall immediately notify the Contract
Representative and shall at its sole expense comply with all requirements of RCW 19.255.010, in effect
at any given time. Upon expiration or termination of the Contract, all confidential information shall be
returned to the County or destroyed at the County’s discretion.

SECTION 10.

REPRESENTATIONS AND RECORDS

10.1.

No Fee. Contractor certifies it has not received, nor paid or agreed to pay, another person or entity, other
than a bona fide employee working exclusively for Contractor, any fee, commission, percentage, gift, or
any other consideration contingent upon or resulting from the award or making of the Contract.

10.2.

Licenses, Permits and Taxes. Contractor shall, at its own expense, have and maintain all licenses,
registrations, permits, and approvals necessary for the performance of the Contract, including without
limitation, registration with the Washington State Department of Revenue. Contractor shall pay all fees
(including licensing fees) and applicable federal, state, and local taxes.

10.3.

Compliance. Contractor and its Personnel, and the Services provided by Contractor and its Personnel,
shall comply with all applicable laws, codes, and standards in effect at any given time regardless as to
whether such laws are referred to by the County. If required for the Services provided, Contractor and its
Personnel shall submit to a background check as directed by the County.

10.4.

Nondiscrimination. Contractor and its Personnel shall not discriminate against any person on the basis
of race, color, creed, religion, national origin, age, sex, marital status, sexual orientation, veteran status,
disability, or other circumstance prohibited by federal, state, or local law, and shall comply with Title VI of
the Civil Rights Act of 1964, P.L. 88-354 and Americans with Disabilities Act of 1990 in the performance
of the Contract.

10.5.

Public Records. Contractor acknowledges the Contact and all public records associated with the Contract
shall be available to the County for inspection and copying by the public where required by the Public
Records Act, Chapter 42.56 RCW (“Act”). To the extent that public records in the custody of the
Contractor are needed for the County to respond to a request under the Act, as determined by the County,
the Contractor shall make them promptly available to the County at no cost to the County. If the Contractor
considers any portion of any record provided to the County under the Contract, whether electronic or
hard copy, to be protected from disclosure under the law, the Contractor shall clearly identify all specific
information it claims to be confidential or proprietary. If the County receives a request under the Act to
inspect or copy the information that has been identified by the Contractor as protected from disclosure
and the County determines that release of the information is required by the Act or otherwise appropriate,
the County’s sole obligation will be to make a reasonable effort to notify the Contractor of the request and
the date that such protected information will be released to the requester unless the Contractor obtains
a court order to enjoin disclosure pursuant to RCW 42.56.540. If the Contractor fails to timely obtain a
court order enjoining disclosure, the County will release the requested information on the date specified.
The County has, and by this Section assumes, no obligation on behalf of the Contractor to claim any
exemption from disclosure under the Act. The County will not be liable to the Contractor for releasing
records in compliance with the Act, this Section or court order.

10.6.

Advertising, Logo. Contractor shall not use, advertise, or promote for commercial benefit information
concerning the Contract or use any trade name, trademark, or logo of the County, without the County’s
prior written consent.

10.7.

Audit and Record Retention. Contractor and its Personnel shall retain all books, documents, and records
relating to performance of the Contract and Services provided in connection with this Contract for six
years after completion of the Contract or longer if requested by the County. All records shall be subject
to inspection and audit by the County. Upon request, Contractor shall promptly make available to the
County a legible copy of all books, documents, and records at no cost to the County.

SECTION 11.

RIGHTS AND REMEDIES

11.1.

Failure to Perform. If County determines Contractor has failed to perform any material obligation of the
Contract, and such failure has not been cured within 10 days’ following notice from the County, the County
may without penalty, in its discretion, withhold all monies due the Contractor until such failure is cured to
the reasonable satisfaction of the County.

11.2.

Right of Assurance. If the County in good faith has reason to believe the Contractor does not intend, or
is unable to perform or continue performing under the Contract, the County may demand in writing that
the Contractor give a written assurance of intent to perform. Should the Contractor fail to provide
adequate assurance to the reasonable satisfaction of the County, by the date specified the demand, the
County may terminate all or part of the Contract and pursue all other rights and remedies available at law
and in equity.

11.3.

Responsibility for Errors. All Services shall be completed to the reasonable satisfaction of the County and
as required herein. Upon request, Contractor shall provide any clarifications and/or explanations
regarding any Services provided as required by the County, at no additional cost to the County. In the
event of an error or omission under the Contract, Contractor shall, at no cost to the County, provide all
necessary design drawings, estimates, and all other professional services the County deems necessary
to rectify and correct the matter to the satisfaction of the County. The Contractor shall continue to be
responsible for the accuracy of Services, even after the Work is accepted by the County and the
termination or expiration of the Contract.

11.4.

Remedies. All County rights and remedies under the Contract are in addition to, and shall in no way limit,
any other rights and remedies that may be available to County at law and in equity.

11.5.

Right of Off-Set; Reimbursement. The County will be entitled to offset against any sums due Contractor
and to reimbursement from the Contractor for any damages, expenses, or costs incurred by the County
due to Contractor’s nonconforming performance or failure to perform the Services under the Contract.

11.6.

Waiver. Either party’s failure to insist upon the strict performance of any provision of the Contract, or to
exercise any right based upon a breach thereof or the acceptance of any performance during such
breach, will not constitute a waiver of any right or remedy under the Contract unless expressly so agreed
in writing by an authorized representative.

11.7.

Breach. In the event of a material breach by the Contractor, the County may procure, on terms and in the
manner that it deems appropriate, Services to replace those under the Contract. The Contractor shall be
liable to the County for any and all costs, expenses, penalties, and fees incurred by the County in
procuring such Services in substitution for those due from the Contractor under the Contract.

SECTION 12.

GOVERNING LAW, DISPUTES

12.1.

Governing Law; Venue. The Contract will be governed in all respects by the laws of the State of
Washington, both as to interpretation and performance, without regard to conflicts of law or choice of law
provisions. Any action arising out of or in connection with the Contract may be instituted and maintained
only in a court of competent jurisdiction in Kitsap County, Washington or as provided by RCW 36.01.050.

12.2.

Disputes. Conflicts and disagreements between the parties related to the Contract will be promptly
brought to the attention of the County. Any dispute relating to the quality or acceptability of performance
or compensation due the Contractor will be decided by the County’s Contract Representative. All
decisions of the County’s contract Representative are considered final; however, nothing herein prohibits
either party from seeking judicial relief.

SECTION 13.
PREVAILING WAGE
[Prevailing Wage]
SECTION 14.

GENERAL PROVISIONS

14.1.

Implied Contract Terms. Each provision of law and any terms required by law to be in the Contract are
made a part of the Contract as if fully stated in it.

14.2.

Headings/Captions. Headings and captains used are for convenience only and are not a part of the
Contract and do not in any way limit or amplify the terms and provisions hereof.

14.3.

No Party the Drafter. The Contract is the product of negotiation between the parties, and no party is
deemed the drafter of the Contract.

14.4.

No Third Party Beneficiary. No provision of the Contract is intended to, nor will it be construed to, create
any third party beneficiary or provide any rights or benefits to any person or entity other than the County
and Contractor.

14.5.

Severability. If a court of competent jurisdiction holds any provision of the Contract to be illegal, invalid,
or unenforceable, in whole or in part, the validity of the remaining provisions will not be affected, and the
parties’ rights and obligations will be construed and enforced as if the Contract did not contain the
particular provision held to be invalid. If any provision of the Contract conflicts with any statutory provision
of the State of Washington, the provision will be deemed inoperative to the extent of the conflict or
modified to conform to statutory requirements.

14.6.

Counterparts. The Contract may be executed in several counterparts, each of which will be deemed an
original, but all of which together will constitution one and the same agreement.

14.7.

Non-Exclusive Contract. The County may at its discretion enter into multiple agreements to obtain the
same or similar services that are the subject of this Contract or may have its own employees perform the
same or similar services contemplated by the Contract.

14.8.

Survival. Those provisions of this Contract that by their sense and purpose should survive expiration or
termination of the Contract shall so survive. Those provisions include, without limitation: Sections 5
(Indemnification), 6 (Insurance), 8.5 (Independent Contractor), 9 (Ownership, Confidential Information
and Breach), 11 (Rights and Remedies), 12 (Governing Law, Disputes), and 14 (General Provisions).

14.9.

Entire Agreement. The parties acknowledge the Contract is the product of negotiation between the parties
and represents the entire agreement of the parties with respect to its subject matter. All previous
agreements and representations, whether oral or written, entered into prior to this Contract are hereby
revoked and superseded by the Contract.

14.10. Authorization. Each party signing below warrants to the other party, that they have the full power and
authority to execute this Contract on behalf of the party for whom they sign.
Dated this ____ day of ___________, 20___

Dated this ____ day of ___________, 20___

CONTRACTOR NAME

KITSAP COUNTY, WASHINGTON

Signature

SIGNATORY NAME
SIGNATORY TITLE

HIPAA BUSINESS ASSOCIATE AGREEMENT

This HIPAA Business Associate Agreement (“Agreement”) is made part of the Contract between Kitsap
County (“Covered Entity”) and Contractor (“Business Associate”) as a condition of the Contract. The
parties agree as follows:
SECTION 1.

PURPOSE

The Contract for Professional Services may require the Covered Entity to make certain information
available to the Business Associate for business purposes, some of which may constitute Protected
Health Information (“PHI”). Accordingly, the Covered Entity is required to enter into a Business
Associate Agreement with the Business Associate to protect the privacy and security of PHI pursuant
to the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), as modified by the
American Recovery and Reinvestment Act of 2009, Sec. 13400-13424, J.R. 1 (2009) and 45 CFR Part
160 and Part 164.
SECTION 2.

DEFINITIONS

2.1

Business Associate means the “Contractor” and shall have the same meaning as the term
“business associate” at 45 CFR 160.103. Any reference to Business Associate in this Agreement
includes the Business Associate’s employees, agents, Subcontractors, independent contractors,
and representatives.

2.2

Covered Entity means the “County” and shall have the same meaning as the term “Covered
Entity” in 45 CFR 160.103.

2.3

HIPPA means the Health Insurance Portability and Accountability Act of 1996, Pub. L. 104-191,
as modified by the American Recovery and Reinvestment Act of 2009 (ARRA), Sec. 1340013424, H.R.1 (2009).

2.4

HIPAA Rules means the Privacy, Security, Breach Notification, and Enforcement Rules at 45
CFR Part 160 and Part 164 and the Washington State Uniform Health Care Information Act,
Chapter 70.02 RCW (“UHCIA”), as in effect.

2.5

Subcontractor means, in addition to the Contract definition, a Business Associate that uses,
creates, receives, maintains, or transmits PHI on behalf of another Business Associate.

2.6

Catch-All Definition. The following terms used in this Agreement shall have the same meaning
as those terms have been defined by the HIPAA Rules unless otherwise provided herein:
Breach, Covered Entity, Designated Record Set, Disclosure, Electronic Protected Health
Information (“EPHI”), Health Care Operations, Individual(s), Minimum Necessary, Notice of
Privacy Practices, Protected Health Information (“PHI”), Required by Law, Secretary, Security
Incident, Subcontractor, Unauthorized Use, Unsecured PHI, and Use.

SECTION 3.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

3.1

Compliance. Business Associate shall perform all Contract duties, activities, and tasks in
compliance with HIPAA, the HIPAA Rules, and all applicable law.

3.2

Use and Disclosure. Business Associate shall Use or disclose PHI only as necessary to
perform the Services specified in the Contract and in compliance with this Agreement and as
required by state and federal confidentiality and security laws. Business Associate shall not
Use or disclose such PHI in any manner that would violate Subpart E of 45 CFR Part 164
(Privacy of Individually Identifiable Health Information) if done by Covered Entity.

3.3

Minimum Necessary Standard. Business Associate shall apply the HIPAA Minimum Necessary
standard to any Use or disclosure of PHI as necessary to achieve the lawful purpose of the
Contract. See 45 CFR 164.514(d)(1) - (d)(5).

3.4

Duty to Protect PHI. Business Associate shall implement and Use appropriate safeguards to
maintain and ensure the confidentiality, privacy, and security of all PHI and comply with Subpart
C of 45 CFR Part 164 with respect to EPHI to prevent unauthorized Use or disclosure of EPHI
other than as provided for in the Contract or as required by law, for the duration that PHI is within
its possession and control, even after the termination or expiration of the Contract. Business
Associate shall Use, store, and transmit PHI in an encrypted format as required by the HIPAA
Rules.

3.5

Use for Proper Management and Administration. Business Associate may Use PHI for the proper
management and administration of the Business Associate or to carry out the legal
responsibilities of the Business Associate.

3.6

Proper Management, Administration, and Disclosure. Business Associate may disclose PHI for
the proper management and administration of Business Associate or to carry out the legal
responsibilities of the Business Associate, provided such disclosures are required by law, or
Business Associate obtains reasonable assurances from the person to whom the information is
disclosed that the information shall remain confidential and be Used or further disclosed only as
required by law or for the purposes for which it was disclosed to the person, and the person
notifies the Business Associate of any instances of which it is aware in which the confidentiality
of the information has been Breached.

3.7

Obligations. To the extent the Business Associate is to carry out one or more of the Covered
Entity’s obligations under Subpart E of 45 CFR Part 164 (Privacy of Individually Identifiable Health
Information), Business Associate shall comply with all requirements that would apply to the
Covered Entity in the performance of such obligation(s).

3.8

Liability. Within ten (10) business days, Business Associate must notify the Covered Entity of any
complaint, enforcement, or compliance action initiated by the Office for Civil Rights based on an
allegation of violation of the HIPAA Rules and must inform the Covered Entity of the outcome of
that action. Business Associate bears all responsibility for any penalties, fines, or sanctions
imposed against the Business Associate for violations of the HIPAA Rules and for any imposed
against its Subcontractors or agents for which it is found liable.

3.9

Business Associate shall at no cost, within five (5) days of a request from and in a manner
designated by the Covered Entity, comply as follows:

3.9.1 When a request is made by an Individual to the Business Associate or if the Covered Entity
asks the Business Associate to respond to a request, the Business Associate shall comply
with requirements in 45 CFR 164.524 on form, time, and manner of access.
3.9.2 Provide the Covered Entity all PHI in a designated record set as necessary to satisfy the
Covered Entity’s obligations under 45 CFR 164.524.
3.9.3 Maintain and provide all PHI and other information necessary to provide an accounting of
disclosures to the Covered Entity sufficient to satisfy the Covered Entity’s obligations under
45 CFR 164.525 and 45 CFR 164.528.
3.9.4 Make any amendment(s) to PHI in a designated record set as directed or agreed to by the
Covered Entity pursuant to 45 CFR 164.526, and take other measures as necessary to
satisfy the Covered Entity’s obligations under 45 CFR 164.526.
3.10

Disclosure to Third Parties. In accordance with 45 CFR 164.502(e)(1)(ii) and 164.308(b)(2), if
applicable, Business Associate shall require that any agent, including its subcontractors, that
create, receive, maintain, or transmit PHI on behalf of the Business Associate shall agree in
writing to the same restrictions and conditions that apply to the Business Associate under this
Agreement. Business Associate shall ensure that such agents and subcontractors agree to
implement reasonable and appropriate safeguards to protect the confidentiality, integrity, and
availability of the electronic PHI that it creates, receives, maintains, or transmits on behalf of the
Covered Entity. Business Associate shall be fully liable to Covered Entity for any acts, failures,
or omissions of such agents and subcontractors providing the Services as if they were Business
Associate's own acts, failures, or omissions, to the extent permitted by law. Business Associate
further expressly warrants that its agents and Subcontractors shall be specifically advised of,
and shall comply in all respects with, the terms of this Agreement.

3.11

Rights of Proprietary Information. The Covered Entity retains any and all rights to the proprietary
information, confidential information, and PHI it releases to Business Associate.

SECTION 4.

AUDIT AND ACCESS TO RECORDS

4.1

Audits, Inspection, and Enforcement. Within ten (10) business days of a request from the Covered
Entity, Business Associate shall provide the Covered Entity reasonable access to inspect, at a
reasonable time, the facilities, systems, books, records, agreements, policies, and procedures
relating to the Use and disclosure of PHI and security safeguards required herein to ensure
compliance with this Agreement and HIPAA Rules. The fact that the Covered Entity inspects, or
fails to inspect or inspects and fails to notify Business Associate of its deficiencies shall not
constitute acceptance of any deficiency or waiver of the Covered Entity’s enforcement rights
under this Agreement.

4.2

Internal Practices, Books, and Records. Business Associate shall make available its internal
practices, books, and records relating to the Use and disclosure of PHI received from, created,
or received by Business Associate on behalf of the Covered Entity to the U.S. Department of
Health and Human Services or its agents for the purpose of determining the Covered Entity's
compliance with the HIPAA Rules, or any other health oversight agency, or to the Covered Entity.

SECTION 5.

INDIVIDUAL RIGHTS, ACCOUNTING OF DISCLOSURES

5.1

Business Associate shall document all disclosures, except those disclosures that are exempt
under 45 CFR 164.528, of PHI and information related to such disclosures.

5.2

Within ten (10) business days of a request from the Covered Entity, Business Associate shall
make available to the Covered Entity the information in Business Associate’s possession that is
necessary for the Covered Entity to respond in a timely manner to a request for an accounting of
disclosures of PHI by the Business Associate. See 45 CFR 164.504(e)(2)(ii)(G) and
164.528(b)(1).

5.3

At the request of the Covered Entity or in response to a request made directly to the Business
Associate by an Individual, Business Associate shall respond, in a timely manner and in
accordance with HIPAA and the HIPAA Rules, to requests by Individuals for an accounting of
disclosures of PHI.

5.4

Business Associate record keeping procedures shall be sufficient to respond to a request for an
accounting under this section for the six (6) years prior to the date on which the accounting was
requested.

SECTION 6.

IMPROPER USE OR DISCLOSURE OF PHI AND BREACH

6.1

Improper Use or Disclosure. Business Associate shall report to the Covered Entity in writing all
Uses or disclosures of PHI not provided for by this Agreement within three (3) business days of
which it becomes aware, including breaches of unsecured PHI as required at 45 CFR 164.410
(Notification by a Business Associate), and any Security Incident of which it becomes aware.

6.2

Mitigation. If Business Associate violates this Agreement or the HIPAA Rules, Business
Associate agrees to mitigate any damage caused by such breach.

6.3

“Breach” is defined in the Breach Notification Rule (“Rule”), 45 CFR Sections 164.400-414. The
time when a Breach is considered to have been discovered is set forth in the Breach Notification
Rule.

6.4

In the event of a Breach of unsecured PHI or disclosure that compromises the privacy or security
of PHI received from the Covered Entity, or created, maintained, or received on behalf of the
Covered Entity, Business Associate shall take all measures required by state and federal law.

6.5

Business Associate shall notify the Covered Entity both in writing and by telephone within three
(3) business days of any acquisition, access, Use or disclosure of PHI, of which it becomes
aware, that may potentially compromise the security or privacy of the PHI by the Business
Associate or its Subcontractors or agents and is not authorized by this Agreement, the HIPAA
Rules, or required by law. Such notice shall include a written explanation of the Breach, to
include the following: date and time of the Breach, the date the Breach was discovered, location
and nature of the PHI, type of Breach, origination and destination of PHI, Business Associate
unit and personnel associated with the Breach, detailed description of the Breach, anticipated
mitigation steps, and the name, address, telephone number, fax number, and e-mail of the
individual who is responsible as the primary point of contact. Business Associate shall address
communications to the Contract Representative. Business Associate shall work cooperatively
with the Covered Entity and provide a copy of its investigation and any other information
requested by the Covered Entity including advance copies of any required notifications for prior
review by the Covered Entity.

6.6

If Business Associate does not have full details at that time, it shall promptly report the
information it has, and provide full details within 10-days’ of discovery. The initial report may be
oral, with a written report to be provided as soon as possible. The Business Association shall
promptly provide all information required for notification pursuant to 45 CFR Sections 164.410
and 164.402, and any other information the Covered Entity reasonably requests, as soon as the
information becomes available. Business Associate shall promptly notify the Covered Entity if it
determines it has or may have an independent notification obligation under any federal or state
breach notification laws and advise the Covered Entity of its intent to give notice and a copy of
the notice for prior review.

6.7

If either the Covered Entity or Contractor determines that Business Associate or its
Subcontractor(s) or agent(s) is responsible for a Breach within the meaning of the Breach Notification
Rule, and notification of is required under the Breach Notification Rule, or RCW 42.56.590 or
chapter 19.215 RCW, or other law or rule, then:
6.7.1 The Covered Entity may choose to make any notifications to affected individuals, the
Secretary, the media, and/or governmental agencies, or direct the Business Associate to
make all or part of them.
6.7.2 In any case, Business Associate bears the responsibility and costs for: i) notifying the
affected individuals, media, the Secretary, and governmental agencies; ii) receiving and
responding to questions and requests for additional information from the affected
Individuals, the media, the Secretary, and governmental agencies; and iii) such other
actions reasonably appropriate to protect the information as requested by the Covered
Entity or required provided by Law.
6.7.3 Business Associate shall compensate the Covered Entity and others for harm caused to
them by the Breach or possible Breach described above.
6.7.4 The Covered Entity will take appropriate remedial measures up to termination of the
Contract.

6.8

Failure to Cure. If the Covered Entity learns of a pattern or practice of the Business Associate that
constitutes a violation of the Business Associate’s obligations under the terms of the Contract and
reasonable steps by the Covered Entity do not end the violation, the Covered Entity shall terminate
the Contract, if feasible. In addition, If Business Associate learns of a pattern or practice of its
Subcontractors that constitutes a violation of the Business Associate’s obligations under the
terms of the Contract and reasonable steps by the Business Associate do not end the violation,
Business Associate shall terminate the Subcontract, if feasible.

SECTION 7.

EFFECTIVE DATE AND TERMINATION

7.1

Term. This Agreement is effective when the Contract is executed by the parties and shall survive
the expiration or termination of the Contract as long as Business Associate continues to Use or
retains PHI received from the Covered Entity, or created, maintained, or received on behalf of the
Covered Entity in any form, unless otherwise provided herein.

7.2

Termination for Cause. The Covered Entity may terminate this Agreement if the Covered Entity
determines the Business Associate has violated a material term of this Agreement. The Covered
Entity may, at its sole option, offer Business Associate an opportunity to cure a violation of this

Agreement before exercising a termination for cause. Termination shall be effective as of the
date stated in the notice of termination.
7.3

Failure to Cure. If the Covered Entity learns of a pattern or practice of the Business Associate
that constitutes a violation of the Business Associate’s obligations under the terms of this
Agreement and reasonable steps by the Covered Entity do not end the violation, the Covered
Entity shall terminate this Agreement, if feasible. In addition, if Business Associate learns of
a pattern or practice of its Subcontractors that constitutes a violation of the Business
Associate’s obligations under the terms of this Agreement and reasonable steps by the
Business Associate do not end the violation, Business Associate shall terminate the
Subcontract, if feasible.

7.4

Return or Destruction. Upon expiration or termination of this Agreement for any reason, Business
Associate shall return to the Covered Entity all PHI received from the Covered Entity, or created,
maintained, or received on behalf of the Covered Entity that Business Associate still maintains
in any form or, if agreed to by the Covered Entity, destroy the same, unless otherwise required
by law. For purposes of this subsection, to destroy PHI is to render it unusable, unreadable, or
indecipherable to the extent necessary to establish it is not Unsecured PHI, and Business
Associate shall provide the Covered Entity with appropriate evidence of destruction within ten
(10) days of the destruction. The Business Associate shall retain no copies of PHI unless
otherwise agreed to by the parties.

7.5

Retained PHI. Upon written consent of the Covered Entity, the Business Associate may retain
only that PHI necessary to continue its proper management and administration or to carry out
its legal responsibilities. In such an event, Business Associate shall:
7.5.1 Continue to use appropriate safeguards and comply with the terms and conditions of this
Agreement and HIPAA Rules;
7.5.2. Not Use or disclose the PHI retained by Business Associate or any Subcontractors other
than for the purposes for which such PHI was retained and subject to the terms and
conditions of this Agreement; and
7.5.3. Return to the Covered Entity or destroy in compliance with subsection 7.4 the PHI
retained by Business Associate when it is no longer needed for its proper management
and administration or to carry out its legal responsibilities.

SECTION 8.

INDEMNIFICATION

To the extent permitted by law, Business Associate shall indemnify, defend, and hold harmless the
Covered Entity, and all elected officials, officers, employees, and agents of the Covered Entity from
and against all claims, demands, liabilities, judgments, or causes of action of any nature for any relief,
elements of recovery or damages recognized by law (including, without limitation, attorney's fees,
defense costs, and equitable relief), for any damage or loss incurred by the Covered Entity arising out
of, resulting from, or attributable to any acts or omissions or other conduct of Business Associate or its
agents in connection with the performance of Business Associate's or its agents' duties under this
Agreement. This indemnity shall not be construed to limit Covered Entity’s rights, if any, to common
law indemnity.

SECTION 9.

MISCELLANEOUS PROVISIONS

9.1

Disclaimer. The Covered Entity makes no warranty or representation that compliance by
Business Associate with this Agreement will be adequate or satisfactory for Business
Associate’s own purpose. Business Associate is solely responsible for all decisions made by
Business Associate regarding the safeguarding of PHI.

9.2

Survival. The obligations of the Business Associate in this Agreement shall survive the
expiration or termination of the Contract.

9.3

Regulatory References. A reference in this Agreement to a section in HIPAA, the HIPAA Rules
or UHCIA means the section as in effect or as amended.

9.4

Amendment. The parties agree to take all actions to amend this Agreement from time to time
as is necessary to remain in compliance with HIPAA, the HIPAA Rules, and applicable law.

9.5

Severability. If any provision in this Agreement is invalid, illegal or unenforceable to any extent,
the remainder of this Agreement and the application thereof shall not be affected and shall be
enforceable to the fullest extent permitted by law.

9.6

Interpretation. Any ambiguity in this Agreement shall be interpreted to permit compliance with
HIPAA, the HIPAA Rules and UHCIA.

9.7

Covered Entity Contact for Reporting and Notification Requirements. Business Associate shall
address all reporting and notification communications required in this Agreement to the Covered
Entity Representative as identified in the Contract.

