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,Ordinance No. TO - 2011

ORDINANCE AMENDING PORTIONS OF KITSAP COUNTY CODE TITLE 17

(ZONING) RELATING TO NONCONFORMING USES, STRUCTURES OR USE OF

STRUCTURES

BE IT ORDAINED:

Section 1. General Findings. The Kitsap County Board of Commissioners makes

the followingfindings:

1. On May 7, 1998, the Kitsap County Board of Commissioners (Board) adopted the

1998 Kitsap County Comprehensive Plan, satisfyingrequirements set forthinthe

Growth Management Act (GMA), Ch. 36.70A RCW.

2. On December 11, 2006, the Board adopted, through Ordinance 370-2006, itsTen-

Year Comprehensive Plan Update. The Comprehensive Plan has been subsequently

amended through 2010.

3. GMA requires counties to review and ifneeded revise theirComprehensive Plans

and, specificto thisordinance, implementing development regulationsto ensure

compliance therewith.

4. The Kitsap County Code (KCC) Chapter 21.04 provides guidance on the process

and procedures foramending Kitsap County's development code, treatingcode

amendment as a Type IV application.

5. InAugust 2009, the Department of Community Development began an analysis of

Chapter 17. 460 'Nonconforming Uses and Structures'.

6. KCC Chapter 17.460 'Nonconforming Uses and Structures'amendment process

included presentations to stakeholders, interestedparties,and Kitsap County Planning

Commission work study, public hearing, deliberationand recommendation.

7. Nonconforming code amendments included review and commentary from the Rural

Stakeholder group inAugust and September of 2010.

8. On October 7, 2010, Kitsap County sent a "60-day notice"of proposed amendments

to KCC Chapter 17.460 'Nonconforming Uses and Structures'to the Washington State

Department of Commerce as required by RCW 36.70A.106.

9. On December 1, 2010, the Kitsap County State Environmental PolicyAct (SEPA)

officialissued a Determination of Non-Significance pursuant to WAC 197-11-340.

10. On December 10, 2010 the DCD Advisory Group held a meeting to provide
comments to the draftnonconforming code amendments.
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11. Throughout the public process, the primary issue thatwas raised concerned the

time frames foreliminatingnonconforming uses and structures. Public comments were

generally that,given the economic climate,the timeframes should be extended. There

were also issues raised regarding the clarityof current code provisions.

12. On January 18, 2011, followingtimely and effectivepublic notice,the Kitsap County

Planning Commission held a work-study, public hearing, deliberationand

recommendation on the proposed amendments and voted to approve the proposed
amendments with minor changes.

13. On February 1,2011, followingtimely and effectivepublic notice,the Kitsap County

Planning Commission adopted Findings of Fact and Recommendations on the

proposed amendments that were approved on January 18, 2011.

14. The opportunitiesprovided forcitizenparticipationused inthe preparation of draft -

code and amendments are consistent with the requirements of the GMA and the State

Environmental PolicyAct.

15. The proposed amendments to KCC Title17 'Zoning'promote the public interest

and welfare of the citizensof Kitsap County and are consistent with the following:

a) Growth Management Act (GMA), Ch. 36.70A RCW;

b) State Environmental PolicyAct (SEPA), Ch. 43.21C RCW, and SEPA Rules, Ch.

197-11 WAC;

c) Kitsap County-wide Planning Polices;

d) Kitsap County Code Title17 (Zoning);

e) RCW 36.70A.106 regarding "60-day" notice;and

f) SEPA Determination of Non-Significance (DNS).

Section 2. Revision to Definition. KCC 17.110.510, lastamended by Ordinance

367-2006, isamended as follows:

17.110.510 Nonconforming uses op-nonconforming structure or

nonconforming use of structure.

"Nonconforming use, eF-nonconforminq structureor non conforming use of

structure"means, respectively,a use of land, a esstructure or use of a structure

which was lawfullyestablished or builtand which has been lawfullycontinued but

which does not conform to the regulationsestablished by thistitleor amendments

thereto.
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Section 3. Revisions to Nonconformities Code. KCC 17.460, lastamended by
Ordinance 281-2002, isamended as follows:

Chapter 17.460

NONCONFORMING USES: AND STRUCTURES AND USE OF STRUCTURES

Sections:

17.460.010 Purpose.
17.460.015 Extensions.

17.460.020 Nonconforming uses of land.

17.460.030 Applicatioh forchange of nonconforming uses of land.

17.460.0_430 Nonconforming structures.

17.460.0540 Nonconformin uses of structures.

17.460.010 Purpose.

Within the zoning districtsestablished by thistitleor any amendment lateradopted,
there may existuses of land and/or structuresthatwere lawfulbefore the effectivedate

of the applicable requlations,but which would be restricted,reaulated or prohibited
under the terms of thistitleor future amendment. Except as specificallyallowed by this

chapter, thischapter isintended to permit these nonconformities to continue untilthey
are removed or discontinued .4-lalese-specifically

17.460.015 Extensions.

As to timeframes noted inthischapter, the Director may extend timeframes on a case-

by-case basis where such timeframes cannot be met. Ifthe Directorextends the

schedule andlor imposes deadlines other than are set forthinthischapter, he must

make the followingfindings: (1)the reason forthe required change isdue to

circumstances beyond the controlof the applicant;(2)the chanqe isthe minimum

necessary required to meet the conditions of thischapter; and (3)the change intime

does not exceed the originaltimeframe or deadline by more than tWelve (12) months.

The decision of the Directorshallbe considered a Type 11decision and may be

appealed to the Hearing Examiner.

17.460.020 Nonconforming uses of land.

Where a lawfuluse of land existsthat isnot allowed under current requIations,but was

allowed when the use was initiallyestablished, that use may be continued so long as it

remains otherwise lawful,and shallbe deemed a nonconforming use.

A. Unless specificallystated elsewhere in this title,if a nonconforming use not

involving a structure has been changed to a conforming use, or if the

nonconforming use ceases for a period of twenty-four (24) months or more, said
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use shall be considered abandoned, and said premises shall thereafter be used

only foruses permitted under the provisions inthe zone inwhich itislocated.
B. A nonconforming use not involvinga structure,or one involvinaa structure (other

than a siqr0 having an assessed value of less than two hundred dollars,shall be
discontinued withintwo years from the date of passage of thistitle.

C. Ifan existingnonconforming use or portionthereof, not housed or enclosed within
a structure, occupies a portion of a lot or parcel of land on the effective date

hereof, the area of such use may not be expanded, nor shall the use or any part
thereof, be moved -to any other portion of the property not historicallyused or

occupied for such use; provided, that
thisshallnot apply where such increase inarea isforthe purpose of increasing an
off-streetparking or loading facilityto the area specified mused by the

activitycarried on inthe property; and provided furtherthat thisprovision shall not
be construed as permitting unenclosed commercial activitieswhere otherwise

prohibited by thistitle.

17.460.030 Application for change of nonconforming uses of land.

A. The directormay grant an applicationfora change of use to another

nonconforming use if,on the basis of the applicationand the evidence submitted,
the directormakes the followingfindings:

1. That the proposed use isclassifiedina more restrictivecategory than

existingor preexistinguses by the zone regulationsof thistitle.The
classificationsof a nonconforming use shallbe determined on the basis of the
zone inwhich itisfirstpermitted, provided thata conditionaluse shallbe a
more restrictivecategory than a permitted use inthe same category.
2. That the proposed use willnot more adversely affectthe character of the
zone inwhich itisproposed to be located than the existingor preexisting use.
3. That the change of use willnot resultinthe enlargement of the space
occupied by a nonconforming use, except as a lowed by Section
17.460.020.C.

The decision of the directorsha 1be cons dered a Type I decision and may be appea ed
to the hearing examiner.
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title-

17.460.0340 Nonconformin structures.

When, before the effectivedate of the adoption or amendment of the applicable

regulation,a lawfulstructureexisted that would not be permitted by the regulations

thereafterimposed by thistitle,or amendments thereof,the structuremay be continued

so long as itremains otherwise lawful,and shallbe deemed a nonconforming structure.

A. A structurenonconforming to the dimensional standards of thistitlemay
not be altered or enlarged inany manner unless such alterationor enlargement

would bring the structureintoconformity with the requirements of the zone in

which itislocated;provided structuralchange may be permitted when required to

make the structuresafe foroccupancy or use, provided structuralenlargements

may be allowed inconformity with the setback requirements of the zone inwhich

itislocated,and provided structuralenlargements may be allowed ifthey would

not furtherviolatesetback requirements, and provided further,that a

nonconforming mobile home may be replaced notwithstanding the setback and

density provisions of thistitle,so long as the structuredoes not furtherencroach

upon any required yard.
B. Ifa

nonconforming structureisdestroyed by any cause, itshallbe allowed to be

reconstructed as a nonconforminq structureup to the same size (totalsquare

footage of structure,square foot of footprintof the buildingand height)and

appearance; provided, however, the Directorhas the discretionto allow a

differentappearance ifhe findsthat itwould be more compatible with the zone in

which itislocated. A complete applicationforsuch reconstruction must be filed

with the department within a one-vear period from the date the structurewas

destroyed.
C. A mobile home and/or single-familyresidence located on a legal

nonconforming lotmay be replaced ifdestroyed.
D. Notwithstanding the foreqoing provisions,ifa nonconforming structure

presents a public health,safety or welfare hazard, itmay not be considered a

leqalnonconforming structure.
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17.460.0450 Nonconforming uses of structures.

When, before the effectivedate of the adoption or amendment of the applicable
regulation,a lawfuluse of a structureexisted thatwould not be permitted by the

requlations thereafterimposed by thistitle,or amendments thereof,the use of the

structuremay be continued so long as itremains otherwise lawful,and shallbe deemed

a nonconforming use of structure.

A. Continuation of Nonconforming Use. Any nonconforming use of a

structurewhich was lawfullyestablished and which has been lawfully,actively
and continuallymaintained, may be continued subject to the limitationsof this

section.In allproceedings other than criminal,the owner, occupant or user shall

have the burden to show that the use or structurewas lawfullyestablished.

B. Change of Nonconforming Use. A nonconforming use may be changed to

another nonconforming use so long as no structuralalterationsare needed to the
structureinwhich the use islocated,and provided the new use isa reduction in

the nonconformity and intensityof the existingnonconformina use. Such

determination shallbe made by the directoras a Type 11decision and may be

appealed to the hearing examiner.

C. Ne-Expansion of Nonconforming Use. A nonconforming use shallnot be

enlarged or expanded; provided, the structurecontaining the nonconforming use

may be structurallyaltered to adapt to new technologies or equipment. A

nonconforming use of a structuremay be extended throughout those parts of a

structurewhich were designed or arranged to such use priorto the date when

such use of the structurebecame nonconforming, provided that no structural

alteration,except those required by the law, are made.

DE. Destruction of Nonconforming Use ofFStructure.Ifany nonconforming use
ofFstructureisdestroyed by any cause, itshallbe allowed to be e astated-as-a

reconstructed as a nonconforming structureup to the same size (totalsquare
footage of structure,square foot of footprintof the buildingand height) and

appearance; provided, however, the Directorhas the discretionto allow a
differentappearance ifhe finds that itwould be more compatible with the zone in
which itislocated. A complete applicationforsuch reconstructioh must be filed
with the department within a one-vear period from the date the structurewas

destroyed.

EF. Discontinuance of Nonconforming Use ofF-Structures.Any nonconforming
use ofFstructureforwhich the use or occupancy isdiscontinued fora period of
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twenty-four (24) months ene--year shallnot thereafterbe allowed as a
nonconformin use ofrstructure.

Section 4. Explicit Action. Should any amendment to KCC Title17 thatwas

passed by the Board during itsdeliberationsbe inadvertentlyleftout upon publication,
the explicitaction of the Board as discussed and passed shallprevailupon subsequent
review and verificationby the Board.

Section 5. Effective Date. This ordinance iseffectivethirty(30) days from the date

ofinpproval.

Section 6. Severability. Ifany provision of thisordinance, or itsapplicationto any
person, entityor circumstance isforany reason held invalid,the remainder ofthe

ordinance, or the applicationof the provision to other persons, entitiesor circumstances,
isnot affected.

DATED this TErd day of ,201.

BOARD OF COUNTY COMMISSIONERS

KITSAP COUNTY, WASHINGTON

ATTEST: CHAR ARRIGO, Chair

RET DER, Co missioner

Dana Daniels JOS ROWN, Commissioner
Clerk of the Board

GOM
Approved as to form:

Kitsap Cou rosecut g Attorney's Office
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